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IN THE | 

I 

United States Court of Appeals 

for the District of Columbia 

October Term, 1942. 


No. 8256. 


JOHN H. ROWE, et al., Appellant 

vs. 

JOHN B. COLPOYS, et al., Appellees 


BRIEF ON BEHALF OF APPELLANT. 


This is an appeal of John H. Rowe from a Judgmelnt of 
the District Court of the United States for the District of 
Columbia entered for the defendants, by direction o)f the 
Court, on a suit to recover damages for the unlawful levy 
and seizure on April 6, 1940, of a retail Class D Alcohol 
Beverage license, under an alleged judgment againsj; the 
appellant in the Municipal Court of the District of Colum¬ 
bia, procured by the defendant, the Franc Jewelry Com¬ 
pany. 


1. The pleading necessary to show the existence of the 
jurisdiction is: 

The Complaint, • 


* 
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Statement of the Case. 

On the 19th day of February, 1940, in case No. 386-986 
in the Municipal Court of the District of Columbia (App. 
pp. 29-36) the Franc Jewelry Co. obtained an alleged judg¬ 
ment against the appellant, John H. Rowe, in the principal 
sum ot $133, interest and costs. (See copy of Proceedings 
App. pp. 29-36.) On March 20, 1940 a writ of fieri facias 
was issued against appellant, and on April 6, 1940, a levy 
was made on an Alcohol Beverage Control Act License is¬ 
sued to John H. Rowe by the Alcohol Beverage Control 
Board (App. p. 26). On April 6,1940, two deputy Marshals 
called at his place of business 4408M> Georgia Avenue, N. 
\\\, accompanied by a Metropolitan Police Officer, and a 
representative of the Appellee, the Franc Jewelry Co. 
They ostentatiously remained in the place from 11 to 12 
P. M. Immediately after the entrance they examined the 
cash register without making a levy. Then a deputy Mar¬ 
shal at the command of the representative of the Jewelry 
v o. took the license off the wall, and prohibited the sale of 
beer, because he said Rowe had no license. They called 
someone on the phone and then said the license was ap¬ 
praised at $25. Rowe had offered them $50, all he could 
possibly raise at that time, which they refused. Then he 
offered them the cash register for which he paid 
$395. But they refused. Nevertheless they remained until 
the closing expressly notifying the house that no beer 
could be sold. The place had from 40 to 50 customers pres¬ 
ent. According to the record, on April 6, 1940, return was 
made of the license to the U. S. Marshal (See App. p. 35). 
On Tuesday the 9th day of April, 1940 (App. p. 11, Rec. 
p. 28), the license was handed to Rowe by the Marshal’s 
Office at the direction of the representative of the Jewelry 
Company, on condition that he pay $50 which he did. Dur- 





ing the period from April 6 to April 9, 1940, appellant 
sought the Jewelry Company and the Marshal’s Office} to 
return him the license. After appeals at the office of 
the Jewelry Company, and the Marshal’s Office, during 
which all approaches for return of the license was refused, 
and during which a higher demand than $50 was made, 
namely $100, he recovered the license by payment of $50 
on April 9, 1940 (App. p. 11, Rec. p. 28). On one occa¬ 
sion when he called at the office of the Jewelry Co. the man 
in charge said: “The next time he would close him up for 
good unless he paid $100.” This is the same man who went 
with appellant to the Marshal’s Office and to whom he l}ad 
appealed twice before, and who had been in charge of the 
Jewelry Co.’s business behind the counter on each occa¬ 
sion. The “levy was released by order of attorney Ijor 
plaintiff” (App. p. 35). (For further analysis see page 12 of 
this brief.) The return on the writ and the release are 
both signed John B. Colpoys, United States Marshal joy 
E. J. Geraci, Deputy. 


Statement of Points on Appeal. 

1. It was error on the part of the Court to grant a mp- 
tion for a directed verdict. 

2. The court erred in instructing the Jury that punitiye 
damages could not be awarded. 


3. The jury should have been allowed to consider the 
question of damages because of disgrace, embarrassment, 
humiliation, inconvenience, annoyance and/or mental suf¬ 
fering. 


4. The Court erred in excluding the testimony of coip 
plainant of a certain conversation had with a man in chargj 
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of the business of the defendant, The Franc Jewelry Co., 
in its place of business, behind the counter, and with whom 
he had previously transacted business, and who directed 
the Marshal to return the license on payment of $50 after 
three days illegal control thereof in which the man said 
“next time I will take your license away and close you up.” 

5. The Court erred in excluding the testimony of G. Mc- 
Murray who answered a phone call for the complainant 
in which the caller said it was the Franc Jewelry Co., and 
that he was going to close the place up forever. 

6. The Court erred in ruling that the judgment in 386- 
086 of the Municipal Court was not void. 

Summary of Argument. 

» 

I. 

This suit arose out of the wrongful attachment of a beer 
license by the U. S. Marshal at the direction of the defend¬ 
ant the Franc Jewelry Co. The Trial Court held that the 
levy was illegal, and that the license could not be attached 
(App. p. 25). 


II. 

The illegal levy was made under most distressing circum¬ 
stances between the hours of 11 and 12 P. M. April 6, 1940, 
in a crowded bar-room under the direction of tw r o Deputy 
Marshals, a representative of the Franc Jewelry Co. and a 
District Police Officer. Applicants for beer were told by 
the Deputy Marshals and the representative of the Jewelry 
•Co. that they could not get beer. While the license was 
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in the hands of the Deputy Marshals the bartender was 
told not to serve beer because he had no license. Tne fact 
that the house was held up by them became well known 


among the 40 or 50 customers. 


III. 


\ 

The place was closed from Saturday night abdjut 12 
o'clock until the following Tuesday. I 


IV. 


Various attempts to get the license back from the Mar 
shal depended on the say so of the Jewelry Co. and! were 
refused. 


V. 


i 

Application to the Marshal for a return of the license 
was refused for three days although he had every oppor¬ 
tunity to consult his statutory legal advisors. The Mar¬ 
shal’s Office took their orders from the Jewelry Company. 


VI. 


The complainant asked the Deputy Marshal to take his 
cash register but the deputy and the agent of the Jewelry 
Company refused. 


VII. 


i 

Complainant offered them $25.00 on the occasion of Ithe 
Marshal’s visit but that was refused. They wanted $50[00. 
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VIII. 

During the period between Saturday to Tuesday they 
raised their demand to $100 and finally agreed to accept 
$50.00, the license being illegally in the Marshal’s posses¬ 
sion for three days, concurred in and demanded by the 
Jewelry Company. 


IX. 


On payment of $50 and the release of the attorney for 
the Jewelry Company the Marshal returned the license. 

Argument. 

These are the only questions involved: 

1. The illegality of the levy. 

2. Damages: Punitive, Compensatory. 

3. Profits. 

4. Original judgment void. 

ILLEGALITY OF LEVY. 

The Trial Court ruled that the taking in execution of the 
license was without authority by law (This Brief p. 13). 

“I am of opinion that the taking and seizure of the license 
w-as wrongful.” 

Mr. Laskey, Attorney for Defendant Colpoys. “I don’t 
think they had any right to levy on the license.” (This 
Brief p. 13.) 

Hart vs. Pierce, 42 W. L. R. 825. 

Mr. Justice Stafford: “The defendant is the proprietor 
of a bar room license and the motion (to quash a wrrit of 



execution) is directed against the Marshal levying the paid 
license on the ground that it is not goods and chattels with¬ 
in the meaning of Section 1082 of the Code * * # . It has 
been repeatedly held and is undoubtedly the law th^t a 
liquor license is a privilege and not a right. Crowley 1 vs. 
Christensen, 137 U. S. 86; Richards vs. Geiger, 39 D. C. App. 
278; 40 W. L. R. 758 * * *. The motion must be granted.” 

I 

Sec. 1082 1902 D. C. Code; 1940:15-210: “The writ of 
fieri facias may be levied on all goods and chattels of 'the 
debtor not exempt as aforesaid” # * # . 

Richards vs. Geiger, 39 App. D. C. 278. “A license! to 
sell intoxicating liquors is a mere permit, personal to pie 
licensee and is not transferable unless the right is expresjsly 
conferred by statute; and then only upon compliance with 
the provisions of the statute relating to the transfer.” j 

PUNITIVE DAMAGES. 

Punitive damages may be awarded even where there a^e 
no compensatory damages. 


Press Publishing Co. vs. Monroe, 73 Fed. 196; 51 L. R. A. 
353: “It is contended however that when no actual darh- 
ages are proved, exemplary damages should not be all- 
lowed. In support of this proposition three cases are cited 
from the Texas Reports. * # * They are however plainly 
at variance with the theory upon which exemplary damages 
are awarded in the Federal Courts, namely, as something 
additional to or in no wise dependent upon the actual pe¬ 
cuniary loss of plaintiff, being frequently given in action!? 
where the wrong done to the plaintiff is incapable of being 
measured by a money standard.” Day vs. Woodward, 13 
How. 370; 14 L. Ed. 184; Willson vs. Vaughan, 23 Fed. Rep 1 
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229: “• * * There is neither sense nor reason in the 
proposition that such additional damages may be recovered 
by the plaintiff who is able to show that he has lost $10 
and may not be recovered by some other plaintiff who has 
sustained it may be far greater injury but is unable to prove 
that he is poorer in pocket by the WTongdoing of defend¬ 
ant.” 


Louisville and Nashville R. R. Co. vs. Rella Richards, 41 
L. R. A. N. S. 958; 148 Ky. 701; 147 S. W. 411. 

Wardman-Justice Motors vs. Petrie, 59 App. D. C. 262; 
39 F. (2d) 512; 89 A. L. R. 648, 653. “It is contended how¬ 
ever that when no actual damages are proved exemplary 
damages would not be allowed (Cases cited). They are 
however plainly at variance with the theory upon which 
exemplary damages are in the Federal Courts, namely, as 
something additional to, and in no wise dependent upon the 
actual pecuniary loss of the plaintiff, being frequently 
given in actions ‘where the wrong done to the plaintiff is 
incapable of being measured by a money standard’ * * *.” 

In Washington Post vs. O’Donnell, 43 App. D. C. 215, 240, 
* • • the Court said: “There are a few authorities that 
support the proposition of the appellants but the great 
weight of authority is against it. Punitive damages being 
given by way of punishment, there is no reason to hold that 
there must be actual damages, or something more than 
nominal damages to justify their position.” 

RATIFICATION. 

Woodward vs. Ragland, 5 App. D. C. 220, 229: 

“Punitive or vindictive damages, or smart money, were 
not to be allowed as against the principal, unless the prin- 
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cipal participated in the wrongful act of the agent expressly 
or impliedly, by his conduct authorizing or approving it, 
whether before or after it was committed * * *. 

“The Court instructed the Jury that they might inquire 
whether Flinder’s acts as agent towards the plaintiff were 
ratified after they were committed by Woodward & Loth- 
rop, and that in that inquiry he thought they might take 
into consideration very properly the circumstances indicat¬ 
ing the fact that Flinder was criminally prosecutedi, that 
since the prosecution, and since said act was committed as 
charged against him, he has been retained in the employ of 
Woodward & Lothrop and whether the act that he \ com¬ 
mitted on that occasion is not by the defendants Woodward 
& Lothrop defended here 

I 

Aetna Life Insurance Co. vs. Brewer, 56 App. D. C. 283, 
285, 12 Fed. 2d 818: 

“A principal will not be held liable in exemplary dam¬ 
ages for the act of the agent unless it is shown that he au¬ 
thorized or approved the act for which the exemplary qlam- 
ages are claimed, or that he approved of or participated 
in the wrong of which his agent has been guiltv.” 


8 R. C. L. 597: 

“It is a rule in many jurisdictions that exemplary or 
punitive damages may be recovered from a principal or 
master for the acts of his agent or servant, provided he has 
participated in such acts or previously authorized or sub¬ 
sequently ratified them with full knowledge of the facts.]’ 


17C.J.992: 

“Slight acts of ratification are sufficient and a principal 
may be liable in exemplary damages without any act of 


express ratification if the circumstances warrant the inf|e 


1CT oi 

infer- 
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ence that he intended to assume the consequences of his 
agents conduct without investigation or inquiry. A ratifica¬ 
tion on the part of the principal or master of the act of his 
agent or servant may consist in receiving and retaining the 
benefits thereof. 7 ’ 

Kilpatrick vs. Haley, 66 Fed. 133: 

“It is insisted in behalf of the defendant below that there 
was no evidence to warrant the allowance of such damages, 
and that the circuit court erred in saying to the jury in 
substance that they might in the exercise of their best judg¬ 
ment and discretion award punitive damages, if they be¬ 
lieve that the wrongful act was done with ‘an intent to 
wantonly inflict injury on the plaintiff.’ Enough has al¬ 
ready been said of the manner in which the mortgaged 
chattels were taken and carried away to demonstrate that 
the defendant was clearly guilty of a trespass. But in this 
connection and for the purpose of showing the exact circum¬ 
stances under which the wrong complained of was com¬ 
mitted it will be well to quote the following passage from 
the testimony of one of the plaintiff’s witnesses, who was 
in charge of the hotel when the furniture was taken. He 
says: ‘The next morning, the morning of the 5th, I woke 
up early and when I got up I found Becklev in the hall in 
his shirt sleeves at the front door, and I found Hinckley 
with his undershirt and pants on. I looked through the 
window and saw Turner’s van there again. Hinckley de¬ 
manded the door be opened. He had both doors locked. 
We went to a window and opened the window, and he got 
a ladder—a short ladder. I went to the window too, and 
protested and told them they came in on their own peril 
and brought in through the window the van-man and a man 
named Richards. I heard him ask Richards for his six- 
shooter. Richards was then on the ladder. When they 
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got on the inside I stood in front of the front door and 
Hinckley shoved me to one side and said to me ‘You son of 
a bitch if you don’t keep your hands off this thing I will 
pump you full of cold lead. I will have this house if I have 
to burn it.’ They held me by force and went to the fj-ont 
door, broke the lock, opened the door and loaded the jrest 
of the furniture, except the three rooms.” 


“Hinckley the man referred to in the foregoing excerpt 
from the testimony was an agent of the defendant who had 
been sent by him to the hotel for the express purpose of 
taking and removing the furniture from the hotel to the 
defendant’s warehouse. After the furniture was seized ^nd 
removed, the defendant received, retained and appropriated 
it to his own use with knowledge of the manner it had b£en 
obtained, thereby ratifying what had been done in his name 
and in his behalf, even if he did not originally authorize \he 
use of force and violence. We think there was evidence 
from which the jury might legitimately infer that the de¬ 
fendant intended to assert his alleged right to the property 
in controversy by force and arms without reference to con¬ 
sequences or the legal right of others. The conduct of per¬ 
son sent to seize the property was reckless , wanton and Un¬ 
lawful and the acts of that person he has approved ahd 
adopted by receiving and retaining the property with full 
knowledge of the manner in which it had been obtained. Ujn- 
der the circumstances the Circuit Court left the jury at lib¬ 
erty to assess exemplary damages if they thought proper, 
telling them in substance that they were to exercise their 
best judgment as to whether the case was one which war¬ 
ranted the allowance of such damages in so doing we thinjk 
that no error was committed bv the Trial Court.” 
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HOW DO THE FACTS IN THIS CASE LINE UP 
WITH THE FACTS IN THE HALEY CASE. 

Why did it require four men, a uniformed policeman, two 
deputy marshals and a representative of the Franc Jewelry 
Company to illegally take one little license off the wall. 
Three of these men were officers of the law, and the police¬ 
man was of course armed. It was intended to, and did 
coerce and overawe the Complaint as effectively as the 
threat of a six shooter. They deliberately selected the 
busiest hour of the busiest day of the week. A more eon- 
certedly malicious course could not be conceived. It was 
known that the place would be crowded with customers, and 
they stayed there forcibly and against the will of Rowe until 
closing time with the license in their possession and by their 
command shut off the sale of the most profitable merchan¬ 
dise. The scheme was to harrass and humiliate appellant 
and thereby extort money from him. They pretended to 
appraise the license which they had no authority to do. He 
offered them the cash register but they refused it. Another 
psychical force. The two Marshals are not only officers of 
the law, and conclusively presumed to know the law’, but 
they w’ere deputies, not agents—vice principals, substitutes 
clothed by law with all the authority of their superior. What 
they do the Marshal does. Although the evidence was im¬ 
properly excluded, when Rowe called at the Company’s office 
and place of business the man behind the counter said “Next 
time I will take your license away and close you up” and 
raised the tribute to $100. Later this same man reduced the 
extraction to $50, goes to the Office of the U. S. Marshal 
with Rowe, and releases the license on payment of $50. The 
license w’as in the possession of the U. S. Marshal for three 
days and the fees he illegally collected are still retained by 




him. The writ in this case was ordered by the attorney-at- 
law who filed the suit. Surely he speaks for the corporation; 
he knows the law; yet after three days it was released by 
him and the proceeds of the wrong turned over to the 

Jewelry Company. (See Copy of Proceedings Pag4. 

Complainant’s Appendix). The U. S. Marshal, knew he 
had no right to that license; yet with full actual knowledge 
and knowledge imposed upon them and him by law approved 
the illegal seizure of the license and finally exactled $50 
as a condition upon which they released the license and al¬ 
lowed him to open up again. 

If it was illegal for the Deputies to take the license, it 
was illegal for the Marshal to hold it. And this applies to 
the Corporation also. 

That this license is not subject to attachment has at least 
twice been decided in our Courts against the U. S. Marshal. 
He should have returned it at once. Having accepted it, and 
having knowingly approved the illegality, he retained the 
fruits of their misconduct and still holds them. Can he now 
repudiate those who perpetrated the deed in his namel; nor 
can the Jewelry Company. In Woodward v. Ragland (<$?£- 
pra) the Court said: that the Jury might take into consider¬ 
ation “whether the act that he committed on that occasion 
is not by the defendants Woodward & Lothrop defended 
here. ’ ’ 

Mr. Justice Pine: “I am of opinion that the levy and 
seizure of the liquor license w’as wrongful and that any dam¬ 
ages flowing therefrom are recoverable.” (App. p. 25.) 

I 

Mr. Laskey: “Frankly I don’t think they had any i|ight 
to levy on the license.” (App. p. 22.) 
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HUMILIATION, EMBARRASSMENT, INCONVEN¬ 
IENCE, ANNOYANCE AND DISCOMFORT. 

Sommerville vs. Chesapeake & Potomac Telephone Co., 
49 App. D. C. 3; 258 Fed. 147. This was a suit for damages 
for unlawfully shutting off Complainant’s telephone for one 
day because, as alleged, of failure to pay the charges for 
use. The trial court held that he was only entitled to the 
pro rata charge for one day—$3.25. This Court said: 

“But we think that Sommerville is entitled to more than 
a proportionate part of the $3.25. While the inconvenience 
which he suffered was for a short period of time, the same 
principles must apply as if it was a month or more. It 
does not seem reasonable that in these days, when a tele¬ 
phone is an indispensable attachment to every line of busi¬ 
ness the inevitable inconvenience, annoyance and loss of 
time caused to a subscriber by the wrongful act of the Com¬ 
pany in cutting off his service without notice should not 
be regarded as a proper subject for compensatory dam¬ 
ages * * * and it must be left to the Jury to determine what 
is the damages sustained, taking into consideration the 
discomfort, the annoyance and inconvenience suffered, to¬ 
gether with the actual and pecuniary losses.” Telephone 
Company vs. Hobart, 89 Miss. 252, 262, 263; 42 South. 349, 
351. 


Carmichael vs. Southern Bell Telephone and Telegraph 
Co., 39 L. R. A. N. S. 651; 157 N. C. 21; 72 S. E. 619. Wrong¬ 
ful removal of telephone “may include compensation for 
the inconvenience to which he is put by breach of the 
contract” and “the necessary inconvenience and humiliation 
fairly attributable to the wrong done, and an allowance may 
be made for anxiety increased by loss of telephone com- 
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munieation with a relative sick in the hospital, of whick fact 
the Telephone Company has notice.” 

Carsten vs. Northern Potomac Ry. Co., 9 L. R. A. 688 and 
6S9, 44 Minn. 4547; 47 N. W. 49. “It is an action souhding 
in tort, and we think the plaintiff entitled to claim dankages 
for the wrong and injury done him in addition to the (price 
of the ticket, though no loss or injury to his person was 
shown. The evidence tends to prove that the agents of 
the defendant laid hands on him, and were proceeding to 
eject him by force if necessary, from the car, which wa ^ full 
of passengers. The fact that he escaped personal violence 
by nonresistance does not deprive him of his right of action. 
And the jury were entitled to consider in connection ^vith 
the physical act of the conductor in attempting to reject 
him, the annoyance, vexation and mortification suffered by 
him, and the indignity put upon him. Chicago and A. R. Co. 
vs. Flagg, 43 Ill. 364 .... SW. 


In Hewlett vs. George, 13 L. R. A. 682; 68 Miss. 703, ^80, 
885 an award was allowed for “mental anguish, shame and 
mortification and injury to character” because of wrongful 
confinement in an insane aslyum. 


Kentucky Heating Co. v. Hood, 22 L. R. A. N. S. fj>88 
(Kv.) 118 S. W. 337. For wrongfully severing connec¬ 
tions used to supply gas to heat a house the Court held tl^at 
the damages ‘ ‘ will be measured by the profits which he h^d 
a right to expect would be received from the rentals ajid 
for personal mconvenience and discomfort suffered ^y 
himself”. 


Kansas City, Fort Scott and Memphis R. R. Co. v. Little, 
61 L. R. A. 122, 126, 67 Kansas 378, 71 Pac. 820. 
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“It is further insisted that damages for humiliation and 
disgrace should not have been allowed because at the time 
of the expulsion, no one was present besides the conductor, 
brakeman and plaintiff; and the expulsion being thus pri¬ 
vate there was no indignity, insult or injury to plaintiff’s 
feelings by being publicly expelled. We are not disposed 
to go into a consideration of how much of publicity must 
accompany a wrong in order to humiliate or disgrace. A 
rule could hardly be formulated. What would humiliate 
one would not affect another. In this case the plaintiff 
was on his way to Hillsdale to fill an appointment to make 
a speech. He was of necessity compelled to notify the pub¬ 
lic why he was unable to keep the appointment. It was a 
matter of common knowledge that he has occupied the office 
of Attorney General of this State. To have it go out that 
lie had been expelled from a railroad train was certainly 
well calculated to humiliate and disgrace him and was such 
an injury for which damages might be allowed”. 

PROFITS. 

The Trial Court ruled that the only element of damage 
that could have been sustained by plaintiff w^as “loss of 
profits.” If that were true this case should never have 
been brought in the District Court. Its place would be in 
the Municipal Court. It was definitely difficult under the 
circumstances to prove loss of profits, as appellant had 
no books of account, and the work involved to establish 
his actual loss of profits would have been exceedingly great 
and would involve mountains of labor with a ridiculous re¬ 
sult. It would necessitate ascertaining from all of his 
dealers the goods sold to him and the price; what he got 
for it and numerous details. As to the Court ruling that 
he might prove in line with his idea of damages that some 


of his patrons refused to deal with him after this evjent, 
this would involve such a tremendous burden on counsel 
that none could be found to undertake it. We relied in 
this case upon punitive damages and compensatory dam¬ 
ages, other than profits. 

t 

Conclusion. 

The complainant is entitled to a judgment for damages. 

Respectfully submitted, 

ROSSA F. DOWNING^, 
Attorney for Appellant. 
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2 Amended Complaint. 

Leave of the Court being first had and obtained, the 
plaintiffs by their amended complaint respectful! y repre¬ 
sent: 

1. Plaintiffs are citizens of the United States and resi¬ 
dents of the District of Columbia, and bring this suit in 
their own right. 

2. Defendant John B. Colpoys is the United States 
Marshal in and for the District of Columbia. The National 
Surety Corporation is a body politic, organized uffiler the 
laws of the State of New York, and having an office and 
doing business in the City of Washington, D. C. The Franc 
Jewelry Company is a corporation organized under the 
laws of the District of Columbia, and having an office and 
doing business therein, and they are all sued as will herein¬ 
after appear. 

3. The National Surety Corporation is the official 
surety on the bond given as required by law by John B. 
Colpoys, United States Marshal, and is sued in that} capac¬ 
ity as permitted by law. A copy of the said bond is 
annexed to the original complaint, and hereby made by 
reference a part of this amended complaint. The-condition 
of said bond is that “If the said John B. Colpoys by 
himself and by his deputies shall faithfully perform all the 
duties of the said office of Marshal, then this obligation 
shall be null and void; otherwise to be in full force and 
virtue. ’ * 

4. Plaintiff John H. Row-e on the 6th day of April., 1940, 
was engaged in business in the City of Washington, D. C., 
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at 4408Ms Georgia Avenue, N. W., under an Alcoholic Bev¬ 
erage license, Class D, No. 2730, Serial No. 1824, and a 
license from the District of Columbia for the sale of 
food. 

3 5. On the 20th day of March, 1940, there was is¬ 

sued out of the Municipal Court of the District of 
Columbia, in Case No. 386,986, a certain writ of execution 
against these plaintiffs upon order and direction of the 
Franc Jewelry Company, plaintiffs in said Case No. 386,986. 
Thereafter, on, to wit, April 6, 1940, two Deputy Marshals 
called at 4408Ms Georgia Avenue, N. W. Plaintiffs says that 
their purpose as announced by them was to make a levy 
under and bv virtue of the writ of execution issued as afore- 
said in Case No. 386,986, of the Municipal Court. Plain¬ 
tiffs say that it became and was the duty of the Deputy 
Marshals to make such levy only on property which was 
attachable under the law. Nevertheless, plaintiffs say that 
in utter, wanton and malicious disregard of their duty in 
this respect and the obligation of the bond of the United 
States Marshal above mentioned, they took, seized, and car¬ 
ried away the aforesaid license, Class D, No. 2730, Serial 
No. 1824. Plaintiffs also say that said license was not 
liable to levy and/or attachment and said Deputy Marshals 
wcll-knew, or should have known, that the same was not 
attachable. 

6. Plaintiffs further state that on the occasion above- 
mentioned, that is to say, April 6, 1940, the Deputy Mar¬ 
shals were accompanied by a duly appointed and authorized 
agent of the defendant Franc Jewelry Company. Plain¬ 
tiffs say that the Deputy Marshals and the agent of the 
Franc Jewelry Company arrived at their place of business 
about ten o’clock, P. M., and remained until twelve mid- 


night, Sunday morning, conspicuously examining fror^i time 
to time the contents of the cash register and other personal 
property upon the premises. Plaintiffs say that t^e at¬ 
tention of the Deputy Marshals and the representative of 
the Franc Jewelry Company was called to the fact that 
there were ample goods and chattels on the premises on 
which the levy could legally be made and attachment had 
thereon. Nevertheless, they, intending wantonly and 
maliciously to humiliate, embarrass, annoy and disgrace 
the plaintiffs, insisted on taking away the license. All of 
the proceedings were supervised and directed by the 
4 representative of the Franc Jewelry Company. 


7. Plaintiffs further say that the value of said 
license was fixed by the official appraisers, as by law re¬ 
quired, in the sum of $25.00, and plaintiffs then and ^here 
offered that sum of money to the U. S. Deputy Marshals, 
and to the defendant Franc Jewelry Company, under whose 
direction the whole proceeding was carried out. This offer 
was refused. 

8. The plaintiffs say that the judgment in Case No. 
386,986 in the Municipal Court, the Franc Jewelry Com¬ 
pany v. John H. Rowe and Hazel B. Rowe, was and is, 
void, as will appear from the record in the Municipal Court, 
to which the plaintiffs hereby refer, and make a part of this 
complaint, and the invalidity of this judgment was, and still 
is, well known to the defendant, the Franc Jewelry Com¬ 
pany. 

9. Plaintiffs state that because of the unlawful removal 
of the license their business was closed from, to wit, April 
6, to April 9, 1940, on which date it was returned to t)hem 
by the defendants, the law requiring that the license be 
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posted in the place of business at all times, and this fact 
and the effect on plaintiffs of the removal of the license was 
■well known to the defendants, their servants, agents and 
employees. 

10. Plaintiffs further state that during the whole time 
the defendants remained upon their premises, to wit, from 
10 P. M. to midnight of April 6,1940, their place of business 
was crowded with patrons to whom the business of the de¬ 
fendants was made known. Wherefore plaintiff John H. 
Rowe says that this wanton, unlawful, malicious and arbi¬ 
trary act of the defendants caused him great mental and 
physical discomforture and sickness, and he became as a 
result thereof sick, sore, depressed and worried. The event 
brought on insomnia, due to his mental and physical dis¬ 
turbance by reason of the malicious and wrongful acts of 
the defendants, and plaintiffs say that they lost large sums 
of money by reason of the closing of their business, to wit, 
$2,000.00. Furthermore, many persons who were want to 
patronize them theretofore have refused and still refuse to 

deal with them, brought about by the unlawful, wrong 
5 and malicious conduct of the defendants. Further, 

plaintiffs say they have been irreparably injured in 
their credit, good standing, name and fame in the commun¬ 
ity in which they live, by reason of the wrongful, malicious 
acts of defendants. 

11. Plaintiff Hazel B. Rowe says that by reason of the 
wrongful, unlawful and malicious conduct of defendants, 
she has suffered great pain, mental and physical. As a re¬ 
sult she has been unable to sleep as she could and did there¬ 
tofore. On account of the mental and physical disarrange¬ 
ment brought upon her she has been caused great care, 
anxiety and distress. 
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12. Plaintiffs therefore say they have been damaged in 
the sum of $10,000.00. 

WHEREFORE, they demand damages in the sum of 
$10,000 against defendants. 

R, F. DOWNING, 
Woodward Building, 
Attorney for Plaintiffs. 


PLAINTIFFS’ EXHIBIT NO. 1. 

KNOW ALL MEN BY THESE PRESENTS 

THAT W’E John B. Colpoys, as principal, and National 
Surety Corporation, a corporation created and existing un¬ 
der the laws of the State of New York, as sureties, are held 
and firmly bound unto the United States of America in the 
full and just sum of Forty thousand dollars, lawful money 
of the United States, to be paid to the United States; for 
which payment, well and truly to be made, the said John B. 
Colpoys binds himself, his heirs, executors, administrators, 
and the said National Surety Corporation binds itself, its 
successors and assigns, firmly by these presents. 

Signed with our hands and sealed with our seals this sec¬ 
ond day of May, in the year one thousand nine hundred and 
thirty-eight. 

THE CONDITION OF THE FOREGOING OBLIGA¬ 
TION IS SUCH, That whereas, the President of the United 
States hath, pursuant to laws, appointed the said John B. 
Colpoys to be Marshal of the United States for the District 
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of Columbia, commencing with the second day of May, 1938, 
as by a commission to him bearing date the 28th day of 
April, 1938, more fully appears. 

NOW, THEREFORE, If the said John B. Colpoys, by 
himself and by his Deputies shall faithfully perform all the 
duties of the said office of Marshal, then this obligation to 
be void; otherwise to remain in full force and virtue. 

JOHN B. COLPOYS, 

Principal. 

NATIONAL SURETY CORPORATION, 
Surety. 

By W. H. Ronsaville, 

Attorney-in-fact. 

Signed, sealed and delivered in the 
presence of 

Thomas E. Ott 
Lillian A. Trammell 
As to Principal 
Doris Pryor 
B. M. Yorkdale 
As to Surety. 

The within bond is approved as to tenor and form and 
sufficiency of sureties. 

ALFRED A. WHEAT, 

Chief Justice, U. S. Dist. Court, D. C. 

United States Dist. Judge. 
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8 Answer of Defendant John B. Colopys 

to Amended Complaint. 

FIRST DEFENSE: 

The complaint fails to state a claim upon which relief can 
he granted. 

SECOND DEFENSE: 

The complaint fails to state a claim within the jurisdic¬ 
tion of the court. 

THIRD DEFENSE: 

1-2-3. This defendant admits the allegations of fact con¬ 
tained in paragraphs 1, 2 and 3 of the amended complaint, 
but says that no copy of the bond referred to in said para¬ 
graph 3 was attached to the copy of the amended complaint 
served upon him. 

4. This defendant is without sufficient information to 
admit or deny the allegation of paragraph 4 of the amend¬ 
ed complaint. 

5-6-7. Answering the allegations of paragraphs 5, 6, and 
7, this defendant says that on April 6,1940, two of his jdepu- 
ties levied upon certain personal property of the plaintiff 
herein. Said levy was made by virtue of process frojn the 
Municipal Court of the District of Columbia, said pitocess 
being valid on its face. The said levy was made in a man¬ 
ner in accordance with law and without malice. This de¬ 
fendant denies all of the allegations of paragraphs 5 hnd 6 
which are inconsistent with the foregoing statement. 
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8-9-10-12. Defendant denies the allegations of para¬ 
graphs 8, 9, 10, and 12 of the complaint. 

EDWARD M. CURRAN, 

U. S. Attorney. 

JOHN L. LASKEY, 

Assistant U. S. Attorney. 


8A Answer on Behalf of Defendant, Franc Jewelry 
Company to Amended Complaint. 

First Defense: 

The amended Complaint fails to state a claim against 
the Franc Jewelry Company upon which relief can be 
granted. 

Second Defense: 

Defendant, Franc Jewelry Company, admits the allega¬ 
tions of Paragraphs 1, 2, 3 and 4 of the Amended Com¬ 
plaint. Defendant admits the allegations of Paragraph 
5 of the Amended Complaint, with reference to the issuance 
of a writ of execution out of the Municipal Court of the 
District of Columbia on the judgment obtained in said 
Municipal Court, but denies each and every other allega¬ 
tion of Paragraph 5 of the Amended Complaint. 

Defendant denies the allegations of Paragraph 6 of the 
Amended Complaint. 
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Answering Paragraph 7, defendant, Franc Jewelry Com¬ 
pany, admits the official appraisers appraised said license 
at $25.00, but denies that plaintiff offered the U. SI. Mar¬ 
shal the value placed thereon, and as a further defense 
states that the U. S. Marshal was not authorized to accept 
said sum of $25.00 in payment thereof, in accordance with 
the official appraisal, but was under the law compelled to 
sell the same at public auction. 

Defendant denies the allegations of paragraph 8 
SB of the Amended Complaint, and states that plain¬ 
tiffs have set forth no facts which would in any¬ 
wise give them the right to collaterally attack the judgment 
obtained in the Municipal Court. 

Answering Paragraph 9, defendant denies that plain¬ 
tiffs’ business was closed because of the attachment and 
alleged removal of the paper writing of the IT. S. Marshal. 

Defendant denies allegations of Paragraph 10 of the 
Amended Complaint, that plaintiffs’ place of business was 
crowded at the time of the execution and it is without 
knowledge or information sufficient to form a belief as to 
the truth of the remainder of the allegations contained in 
Paragraph 10. 

Defendant, Franc Jewelry Company, denies the allega¬ 
tions of Paragraph 11 of the amended Complaint add for 
a further defense states that plaintiff, Hazel B. powe, 
has set forth no basis for any legal damages against the 
defendant, Franc Jewelry Company, if the allegations of 
said Paragraph are true. 
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Defendant is without knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations con¬ 
tained in Paragraph 12. 

FRANC JEWELRY COMPANY, 
By ARTHUR J. STEPHENS, 
Arthur J. Stephens, Secv-Treas. 

Simon Hirshman, 

Attorney for Defendant, 

Franc Jewelry Company, 

Woodward Building, Washington, D. C. 

This answer of Franc Jewelry Company, filed October 
25, 1940. 


THE EVIDENCE IN THE CASE. 

24 John H. Rowe testified in substance as follows: On 
April 6, 1940, Complainant was operating a sea¬ 
food restaurant at 440SM> Georgia Avenue, since 1934. On 
April 6, 1940, about 11:00 o’clock Saturday night two 
United States Deputy Marshals and a representative from 
the Franc Jewelry Company and a uniformed policeman 
(PAGE 15) came in, went behind the bar and looked into 
the cash register. They said they had a judgment and 
wanted to see what they could get. There was very little 
in the cash register. That didn’t bother them; they de- 

mended $50.00 from Complainant. The judgment 

25 was about $100. They allowed him time to go to 
the phone. He called up several people to try to 

get the fifty dollars. He couldn’t get it. He offered them 
$25.00, but they wouldn’t accept that. They told him if 
he didn’t get the $50.00 they would take his license. They 
were only there a few minutes when he saw them. They 
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asked him for $50.00 and wouldn’t take anything less. 
Complainant said “why not take the Cash Register” for 
which he paid $395. “If you take the license I can't sell 
anything and I will have to close up.” They said if he 
did't give them $50.00 they would take the license. 

26 He was awfully worried about that. Two of them 
were standing at the end of the bar and one was 

behind the car. They occupied these positions from 11:00 
o’clock until almost 12:00. All he was interested in was 
getting them to wait until he could raise the money. One 
of the Marshals made a phone call, and then after phone 
call he said he had had the license appraised. People were 
asking for beer and they couldn’t get it. The Mar- 

27 shal told them they couldn’t get the beer. He could 
recognize the man who was there from the Jewelry 

Company? He seemed to be leading everything. He told 
the Marshals what to do. He said, “Marshal do your 
duty; take the license.” During the period these gentlemen 
were in the place the waitress was coming to the bar ask¬ 
ing for beer to serve the customers and the Marshals told 

her and the bartender not to trv to serve anv more beer 

» •» 

* • * <<You have no license”. After that night the next 
day, on Sunday, he talked to Mr. Geraci, one of the de puty 
Marshals on the phone. He asked him if it would be possi¬ 
ble to get that license that day, on Sunday; he had it. 
He said he would call the Jewelry Company man to see 
what he would want for it or to release him. He got him 
and called complainant back. He said they wanted $100 
now; they wouldn’t take less than $100. He said the 
representative from the Jewelry Company, would not ;ake 
less than $100. 

28 Q. On the second day you made inquiry to some¬ 
body? A. I called the Jewelry Company on Mon¬ 
day and he still wanted $100, and on Tuesday, I went down 
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there with a man who knew somebody down there and he 
agreed to take $50, the same as was asked on Satur- 

29 day. They said on account of knowing Mr. Hen¬ 
dricks, a good customer they would accept the $50, 

and go up there with me to the Marshals office to give 
him the license. He went back and got the license. The 
man from the Jewelry Company went with him. * * * (On 
January 6, 1941 Complainant moved from 4408 1 /> Georgia 
Avenue and in the moving all his books of account 

30 were lost) After the 6th of April he went to the 
Jewelry store and saw the man behind the counter 

in the Franc Jewelry Company’s store. 

Q. Do you know him? A. I seen him there this morn¬ 
ing. Q. Did you have a conversation with him? A. 
Yes. Q. What was that conversation? Mr. Hirsh- 

31 man: I object. The Court: I sustain the objec¬ 
tion. 

Mr. Downing: None of that conversation can be ad¬ 
mitted? The Court: I haven’t so ruled: I have only ruled 
on the specific objection. By Mr. Downing: Q. What 
conversation did you have with him? Mr. Laskey: Is that 
your question? Mr. Downing: Yes. Mr. Laskey: I ob¬ 
ject. The Court: Sustained. Mr. Downing: I will 

32 make an offer of proof then. The Court: Well, 
you better approach the bench. Mr. Downing: I 

propose to show by this witness now that he called down 
there for the purpose of making arrangements for paying 
the balance on the indebtedness on the judgment, that the 
offer wasn’t satisfactory; that he took a big account book, 
persumably, and threw it across the counter and said, “Is 
this what you are trying to do now? The next time I will 
take your license away and close you up.” Mr. Hirshman: 
I object on several grounds. In the first place this is a 
week after the event, and secondarily, they cannot show 
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that the man who made the statement was authorized to 
make the statement or was so employed that he \Vas au¬ 
thorized to bind the corporation. Mr. Downing: He was 
behind the counter, he was the man who received the $50.00 
and gave the license back. I do not see how any evidence 
could be stronger to prove agency. The Court: You 
haven’t identified the man at all, except as being “behind 
the counter.” Mr. Downing: And the man who went down 
to the marshal’s office and who accepted the $50.00 and 
who caused the license to be returned. The Court :j You 
will have to identify the man: I don’t know who he is. 
Mr. Downing: You think that it is not sufficient to 
identify him? The Court: No not so far. If you want to 
ask more questions, to find out who he is, you may do so. 
Mr. Downing: That is as far as I can go. The plaintiff 
went down there and paid this man the $50.00 ahd he 
accepted it. He was the man behind the counter, doing 
business for the corporation. The Court: You can 
33 ask him what transaction you had with this particu¬ 
lar man. Mr. Downing: I will do that. The Court: 
You can ask this man if he knows the other, ascertain 
what his duties were and produce some testimony as to 
what his relation to the company was, and I will rule on 
any objection that may be made. 

Mr. Downing: Q. You testified about a week after this 
levy you called at the Franc Jewelry Company store and 
you met a man there, when was it you met him and where ? 
A. He was there behind the counter; it seemed like i]t was 
an office with a railing. He was the man I paid the money 
to. A. Did you ever see him before? A. Yes. Q. 
Where? A. At the jewelry store. Q. How often^ A. 
Once was the day I went down to get my license back. * * * 
Q. Well, after that, did you see him there behind the 
counter or in any other place in the store? A. I saw 
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him one other time I made a payment. Q. Was that the 
time you went down with him? (No response) Q. I 
will ask you this question: Is he the same man you talked 
to behind the counter, that went down in connection with 
the payment of $50.00 to the marshal? A. Yes Q. Was 
that the only time you saw him? A. On those two oc¬ 
casions. Q. Could you describe him now? A. He was 
here this morning, a man with glasses on. Mr. Downing: 
Bring him in. Mr. Hirshman: Let him go out and bring 
the man in I am satisfied to have him point the 
34 man out. Mr. Downing: I will ask you to pro¬ 
duce in the court room the witnesses you have, * * * 
all the witnesses. Mr. Hirshman: Ask all the witnesses 
for the defendant to come into the court room. (A number 
of persons came into the court room) By Mr. Downing: 
Q. Do you see the man in the Court room? A. Yes, the 
one by the door with glasses on. Mr. Downing: You may 
retire, as far as I am concerned. By Mr. Downing: Q. 
Then what transaction did you have with that man? The 
Court: Now, just a moment. Is this in accordance with 
your tender? Mr. Downing: Yes. The Court: And you 
object? Mr. Hirshman: Yes. The Court: And I 
39-42 will sustain the objection. * * * 

CHARLES H. QUIGG, testified in substance as 

follows: 

He knew Mr. Rowe and was a customer at his place at 
the time he was on Georgia Avenue * * * He was at his 
place on a Saturday night about 11:00 o’clock when three 
men came in there and stayed on there for some time— 
about half an hour or so. They stood right there in the 
bar. They stood at the end of the counter,—far end of the 
counter. There were three of them. They were all there 
together talking to Mr. Rowe * * *. After they were there 
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about half an hour the bartender said he could not sell 
any more. The bartender said they had a little trouble 
with the Marshal and the Marshal stated they were not 
to sell any more beer. There were thirty-five or forty peo¬ 
ple in the place while he was there. After the date when 
these men were there he was closed up until the middle of 
the next week. * * * It might have been sooner. * * * He 
had been in there frequently before that. CROSS 

44 EXAMINATION The customers were standing at 
the bar. • # * On further Cross Examination the wit¬ 
ness said: Q. This is a copy of the license that was taken. 
A. Yes it has the right number. Q. IIow was that hang¬ 
ing on the wall, in a frame ? A. Yes. Q. And in a glass. 
A. Yes. Q. And the frame and glass had a back on it so 
that the license could be seen in there. Q. And that was 
hung on a nail in the back of the bar. A. Yes. The Court: 
Better have that identified. Mr. Laskey: I ask that it be 
marked as Defendant’s Exhibit No. 1 for identification. 

The Court: It may be marked (License referred to 

45 is marked Defendant’s Exhibit No. 1 for identifica¬ 
tion.) (See copy of license Page 26 this record.) 

Mr. Downing: Now, if the Court please, I want i;o put 
Mrs. Rowe on the stand. Perhaps I will have to make an 
explanation of her testimony, your Honor it might not be 
considered admissible. The Court: You better come up 
to the bench. The Court: You want to put Mrs. Rowe on 
the stand? Mr. Downing: Yes, I am going to contend that 
• * * The judgment in the Municipal Court out of which 
the writ issued is void * * # “Now, what happened is this; 
Mrs. Rowe was sumomned,—and this is where she comes 
into it. She went down there, he couldn’t go, and he want¬ 
ed her to go down. She was in the Courtroom. Probably 
the case was called, but some officer came up and 

46 told her that, or asked if she was one of the defend¬ 
ants in that case on that day. Whereupon she ap- 



16 


proached the bench. I don’t know who the attorney w^as 
in the case, but she was asked if she was Mrs. Rowe and 
she said, “Yes,” and I think he said, “Well, does your 
husband owe the money ?” She said, “I suppose he does,” 
She wasn’t sworn, and on that statement he gave judgment 
for $143.00 with that additional $10.00 without ever having 
her sworn, and without any affidavit of defense filed or per¬ 
mitted to be filed, * * * I think the judgment is void. The 
Court: Do you object to that testimony? Mr. Hirshman: 
I certainlv do. The Court: I will sustain it * * * Mr. 
Downing: The Court never had jurisdiction as long as 
there is no affidavit of merit. She was not allowed to testi¬ 
fy. The Court: Well, in the first place, even if there was 
an affidavit of merit, I don’t think I could permit an attack 
in a collateral wav. There is no affidavit of defense here, 
but it appears that she was served. Mr. Downing: She 
was there. The Court: It appears that the Court had 
jurisdiction of the subject matter jurisdiction of the parties. 
You are making a tender of that proof and both sides ob¬ 
ject to it? Mr. Laskey: Yes. Mr. Hirshman: Yes. The 
Court: I will sustain the objection. It is received for pur¬ 
poses of tender, No. 386,9S6, the record of the case of 
Franc Jewelry Co., Inc. vs. Rowe, et al. Not received in 
evidence, hut included in the tender. The following is a 
copy of the certified copy of the record in case No. 386,986 
in the Municipal Court of the District of Columbia. 

47 CARVEL H. KIRTELY, testified in substance as 
follow’s: On April 6,1940 was employed at plaintiff’s 
restaurant on Georgia Avenue as bartender. IT was around 
11:00 o'clock, cmd cm officer on the heat attached to No. 10 
precinct came in with three men in civilian clothes. Two 
of them proved to be deputy marshals; showed their badges 
and the other one, I later found out, was a representative of 
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the Franc Jewelry Company. THE marshal showed his 
badge and came behind the bar, opened the register to see 
how much money was in there. There wasn’t a whole lot in 
there at that time. They went down to the end of the bar 
and had a talk with Mr. Rowe. The three of them together, 
and I think Mr. Kowe made a couple of telephone calls 
and they couldn’t seem to come to an agreement, and the 
representative of the Franc Jewelry Company told one of 
the marshals: “Marshal, do your duty.” The marshal 
came around behind the bar and took the license off the 
wall. The other marshal told me to quit selling beer, that 
I didn’t have any license to sell any more beer. Shortly 
after that they went out. They were there alto- 

48 gether thirty-five to forty minutes. They were down 
at the end of the counter, the back part of the build¬ 
ing, at the back of the bar. Quite a few* people were in 
the bar room that night. Possibly thirty or forty people. 
He had been working for Mr. Rowe off and on for five or 

six years. 

49 Q. What was the average—did I understand you 
to say that the average intake before this event was 

about what ? A. I would say forty or fifty dollars during 
the week days; we have run as high as $125.00 or $135.00 
on Sundays. Sundays were usually our best days. Q. 
Now, after this event, and after the Tuesday when it was 
opened again, you were still there, were you? A. Yes 
I was working for him. Q. Regularly? A. Yes. Q. 
What was the intake after that? Mr. Laskey: I object to 
that. The Court: Sustained. By Mr. Downing: Q. Did 
you have any conversation with the marshals aftei^ that. 
A. You mean that same night? Q. Yes. A. After he 
told me not to sell any more beer I don’t think so. 

50 CROSS EXAMINATION The marshals came in 
around 11:00 o’clock. How long had these thirty or forty 
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people been in there? He could not answer that. They 
come and go all evening. He had charge of the cash regis¬ 
ter inasmuch as he rang up the sales he made. He had an 
approximate account of the proceeds. 

Q. What had become of the money you had taken in as 
bartender up until the time the marshals came in from the 
30 or 40 people sitting around there? A. Well, maybe 
Mr. Rowe had taken out some. Saturday was usually a big 
pay-off day. We paid our bills. Q. Did you keep a sep¬ 
arate record of food and beer ? A. We had two keys. Q. 
The proceeds of the sales went in the same register? A. 
Yes. Q. And this forty dollars or fifty dollars average 
is both beer and food? A. Yes. 

51 G. McCURRAY, testified in substance as follows: 
On the night of April 6, 1940, he was in Mr. Rowe’s 

place as a customer. Got there about a quarter of eleven. 
Stayed until about a quarter of twelve. About 11:00 or 
so some man in civilian clothes walked back of the bar. He 
tapped the register key. Before he did that he said some¬ 
thing to the bartender, or showed him something. He 
tapped the register key and looked in. He didn’t take 
any money out, and he stepped in back of the bar and there 
were two other men; three there, and they were speaking 
with Mr. Rowe. He does not know what the conversation 
was. They all got down towards the end of the bar. Mr. 
Rowe was down there with these other men. The only 
thine: he did hear later on was later on the same evening. 
The little short man said to the bartender, “Don’t serve 
any more beer” and the witness ordered a glass of beer 
and the bartender said, “I am sorry I can’t serve 

52 you.” It was toward the end of the evening about 
twenty minutes to twelve, around there. 

Q. Was that man who said that one of the deputies? 
A. Yes, I mean he was introduced here this morning, a 
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little short man. Q. That was deputy ? A. Yes. (^. Did 
the other man who wasn’t a deputy—what did he do oij* say ? 

Q. Did you get a telephone call from the Franc Jejwelry 
company? Mr. Laskey: I object to that. The Court: An¬ 
swer Yes or No. The Witness: I didn’t personally. I 
answered the phone in Mr. Rowe’s place of businessL By 
Mr. Downing: Q. What did the man on the other end 
say? Mr. Laskey: I object. The Court: Sustained, un¬ 
less you can identify the person on the other end. Mr. 
Downing: If he answers the question he will identify him. 
He will testify he was there and answered this call the fel¬ 
low on the other end said “This is the Franc Jewelry Com¬ 
pany—” The Court: Maybe you better approacli the 
bench. The Court: What did he say? Mr. Downing: He 
said, “If you don’t come down and do something 

53 about this I am going to close you up forever.” The 
Court: I sustain the objection. It might have been 

anybody. * * * Mr. Downing: May I ask him if he can 
identify the voice? The Court: Of course. (Counsel re¬ 
turn to the counsel table and the following proceeding^ are 
had in open court.) By Mr. Downing: Q. Could you 
identify who the man was on the other end of the wire 
when you had that telephone call while you were in Rowe’s 
bar? A. You mean did I recognize the voice? Q. Yes. 
A. No. I did not, recognize the voice. The Coutt: I 

54 sustain the objection. Mr. Downing: Well, that is 
our case. * * * Mr. Hirshman: Now, if the Court 

please, on behalf of the defendant Franc Jewelry Company 
and National Surety Corporation, surety on the bond of 
the defendant Colpoys, I move for a non-suit. Mr. 

55 Laskey: On behalf of the United States Marshal I 

56 make a similar motion (for a directed verdict) " * * 
“He (Rowe) is the licensee I have the regulations 

of the Alcohol Board. I think you can take judicial notice 
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of them. The Court: No, the Court of Appeals has held 

that the Police Court and Municipal Court can not take 

judicial notice of municipal regulations I think the ABC 

regulations are municipal regulations which we cannot take 

judicial notice of. Mr. Laskey: However, I am relying 

on the showing, or the lack of showing made by plaintiffs. 

He has not produced here any principle of law, or asked 

the Court to take judicial notice of any principle of law 

contrary to the rule that all that is required to conduct a 

beer business is the procurement of a license for a specific 

period. I don’t believe counsel can point to any law which 

requires anything else than that you have a license before 

you can sell beer. Now, the man is still a licensee. The 

marshals cannot go out and revoke a beer license. The 

Court: What right did the marshal have to tell him he 

couldn’t sell beer? Mr. Laskev: The marshal here is 

* 

not sued for that; he is sued for making an improper levy. 
The marshal couldn’t be sued for a statement to that effect. 
The Court: He went outside the business of making a levy, 
takes down the license, telling the bartender he will have 
to stop selling beer. I think it was within the scope of 
his employment under the facts in this case. I would 
57 like to hear vour discussion on the measure of dam¬ 
ages. Mr. Laskey: There is nothing by which you 
can measure the damages * * * It is the loss flowing di¬ 
rectly from the levy. The Court: Well, there is evidence 
that he didn’t sell any beer that night, Sunday or Monday 
or Tuesday, but I don’t see on earth how the Jury can come 
to any conclusion from what testimony they can determine 
his loss as a result of that. Mr. Downing: That would be 
impossible to determine with any degree of accuracy. How 
much he took in for each item of food or beer. The Court: 
There is no evidence of what his profit was of that $40 or 
$50 referred to Mr. Downing: That is his intake. The 
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He 

Yhat 


Court: That is not profit. Mr. Downing: That is so. The 
Court: You have not shown any loss of income during 
that period. You have shown loss of intake. What :.s the 
income? What is the loss of intake? Mr. Downing: He 
was closed out. The Court: W^hat is the income? What 
is the profit? Mr. Downing: The jury has a right to con¬ 
sider what he was taking in before that and the fad that 
after this event he did not take in much and had to close. 
The Court: Well, what is his profit on this amount he 
took in ? Mr. Downing: The amount he would have :aken 
in if the place was open. The Court: Oh, it costs nkoney 
to do business; he has to buy his beer, pay wages, there are 
taxes, all that is deducted from the amount he takes in. I 
don’t see any evidence of any loss other than the fact that 
he took in so much money as an average and was closed 
up those days. Now, what the profit is, nobody can 

58 tell. Mr. Downing: I think the jury have a perfect 
right to take into consideration that he made $<t0 or 

$50 a day. The Court: He didn’t say he made that. Mr. 
Downing: He took it in; that is all he can testify to be¬ 
cause his books are not available. The Court: He ought to 
know T how much profit he made. Mr. Downing: Well, en¬ 
tirely independently of that there is the other feature of 
this case, the inconvenience, annoyance and humiliation 
and mental suffering # * * 

59 Mr. Laskey: "While Mr. Downing was talking, I 
was reviewing the Alcohol Beverage Control Ad and 

certainly nowhere is there in that Act a requirement that 
the license be exhibited. That is merely a matter of regula¬ 


tion. There has been no showing of a requirement for the 
exhibition of this license. Now, the fact that he had a license 
which was taken does not make him any less a licensee under 
the Act; he can still do business; he can continue to sell beer, 
under the Act. The Court: Why did they take it? Mr. 
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Laskey: Frankly, 1 don’t think they had any right to levy 
on the license. The Court: They couldn’t sell it; it had no 
value; it couldn’t be sold; why did they take it. Mr. Las- 
kev: I don’t think that the license itself could be, 

60 and I am not prepared to take that position, that a 
license is subject to levy because I don’t think it is. 

The Court: Suppose the Shoreham Hotel had not paid a 
debt and the marshal went out there to levy on a Saturday 
night when they take in a lot of money by reason of selling 
liquor, and realizing that it might be better to use coercive 
rather than legal measures the marshal, under direction of 
the creditor, went in there and tore their license off the wall 
and told them to either pay up or not sell any more liquor. 
Note, if that is a wrongful act, aren’t there some dam - 

61 ages that fbu: from it? * * * Well, I would like you 
gentlemen to look up two questions that I suggested 

for argument tomorrow morning—one is damages. The 
Court: Punitive as well as compensatory, plus the question 
as to whether or not it was legal for Mr. Howe to continue to 
sell beer notwithstanding the removal of the license. I will 
adjourn until tomorrow morning at 10:00 o’clock. I would 
like some help on those two points from both sides, and that 
includes you, Mr. Downing. The measure of damages and 
in the present record, did the plaintiff have the right to sell 
beer after the license was taken. Mr. Downing: Why the 
regulations specifically say—The Court: You have rested 
and there has been a motion for a directed verdict. Mr. 
Downing: Oh, well— Mr. Laskv: If you want to reopen it 
and put in the regulations, I would not object. Mr. Downing: 
All right, I would. The Court: All right. The case is 
opened and the regulations, so much of them as is necessary 
to cover the point, will be read to the jury. I would like to 
have some help on this second question also, as to whether 
under the law and these regulations he could continue to sell 
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beer in the absence of the license. We will recess until 10:00 
o'clock tomorrow morning. (Regulations see Complain¬ 
ant ’s Appendix pages 27 and 28.) 


Proceedings. j 

Thereupon on a motion by the defendants for a directed 
verdict the following proceedings were had: 

64 The Court: Mr. Downing, before I rule on this 
motion, I want this in the record. I am going to give 

you the opportunity, if you desire to avail yourself of it, to 
reopen the ease and submit evidence of any loss in 

65 profits during the time the establishment remained 
closed, and also permit you to offer evidence of any 

loss of profits 071 succeeding days if you first lay a fouhda- 
tion for it; this is if you show that after the establishment 
reopened, customers who previously came to the estab¬ 
lishment failed thereafter to come and that their failure 
was the result of this closing. I cannot permit you to offer 
evidence of loss of profits on days after the establishment) re¬ 
opened unless it is shown that the loss resulted from the 
closing. I give you that opportunity, sir, if you desir^ to 
avail yourself of it. Mr. Downing: I will be glad to, ^>ut 
as I laid the foundation the best I could, I pointed out the 
difficulty of establishing those things. This man has 1 no 
books to show what the profits were before or after, he can 
only do it by calculation or judgment or putting in his own 
words what his losses were. The Court: Of course, up to 
now you haven’t shown any loss of profits during the time 
the establishment remained closed. Mr. Downing: No, ex¬ 
cept we have shown that no business was done. The Cou|rt: 
That does not show loss of profits. Mr. Downing: I Un¬ 
derstand the thought your Honor has. The Court: Some¬ 
times we practice law at a loss both of us. Mr. Downmg: 
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Yes. The Court: Well, if you do not desire to avail your¬ 
self of this opportunity I will now rule on the motion. Mr. 
Downing: I cannot produce any testimony now other than 
I offered before; that is all I can offer. The Court: Well, 
I cannot subscribe to the view 7 then that mental anguish, 
humiliation and embarrassment are proper elements of 
damage in a case of this kind; I have come to the conclu¬ 
sion that they are not. Mr. Downing: It seems to me the 
authorities are to the contrary. The Court: I don’t agree 
with you. The furthest these tort cases have gone was in a 
suit for malicious prosecution. I did permit damages some¬ 
what of that character, but that is as far as the au- 
66 thorities have gone. I cannot subscribe to your 
view on that. Therefore, there being no evidence of 
any damages, I shall have to direct a verdict for the defend¬ 
ants. Mr. Downing: Even though that will apply to puni¬ 
tive damages f The Court: My view of the punitive dam¬ 
ages claim is that there is no evidence that these acts, as¬ 
suming that to be oppressive or aggravated or malicious, 
were ratified by the principal whom you are suing. You 
didn’t sue the two deputies; you sued the principal, the 
marshal and his surety; you sued the corporation, acting 
through its proper officers, ratified these acts, if you first 
assume that they were aggravated or oppressive. Mr. 
Downing: The act of Congress creating these marshals 
distinctly states that he shall be liable for the acts of his 
deputies and it is our contention that under the circum¬ 
stances here the marshal is responsible for the actions of 
his deputies. The Court: I cannot go that far. This is 
my best judgment. I have thought a great deal about it. 
This is my best judgment. I have thought a great deal' 
about it, last night and this morning, and that is the con¬ 
clusion I came to before hearing the argument here this 
morning, which has not changed my view. Mr. Downing: 
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Of course, if that is your interpretation of the law— The 
Court: It is a very short record, and the Court of Appeals 
will correct me if 1 am wrong; it won’t cost much to take it 
up Bring in the jury, Mr. Marshal. 

67 The Court: Members of the jury, the defendants 
have moved for a directed verdict, that is, they have 

moved the Court to instruct you to return a verdict for 
them on the ground that there is not sufficient evidence to 
justify giving the case to you. I am of the opinion that the 
levy and seizure of liquor license was wrongful and that 
any damages flowing therefrom are recoverable. How¬ 
ever, the only evidence of any damage is that he was closed 
Sunday, Monday and part of Tuesday, and that his intake 
was a certain sum of money, but no evidence as to what his 
profit was. I have given the attorney for the plaintiffs an 
opportunity to reopen this case and submit such evidence, 
if he cared to do so. I have also given him an opportunity 
to submit evidence of any loss of profits on succeeding 
days, if they were traceable to the closing on Sunday, Mon¬ 
day and part of Tuesday; that is, if there was evidence that 

customers who had been coming there failed to come thtere- 

T 

after, because he \vas closed on Sunday, Monday and Tues¬ 
day, or part of Tuesday, but he has declined to subjmit 
any such evidence, or he has not submitted any such Evi¬ 
dence. Now, in the present posture of the case, there bejng 
no evidence upon which you could base a verdict of dam¬ 
ages, it would be necessary for you to speculate and con¬ 
jecture as to what damage he has sustained, and that flie 
law does not permit you to do. The verdict of a jury is 
more scientific and exact than that. Now, even assuming 
that this levy and seizure of the license was malicious and 
oppressive and burdensome, or assuming it was p'er- 

68 formed in such a manner as to justify punitive dam¬ 
ages, those damages to punish the person who ^as 
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guilty of such acts of malice, the suit nevertheless is not 
against the wrongdoers themselves, but is against their 
principals, namely, the Marshal, his surety and the corpo¬ 
ration, and the law is that in order to recover against prin¬ 
cipals for malicious or burdensome or oppressive acts of 
agents, acting in the scope of their authority, the 
6S principal must have ratified their acts or authorized 
those acts. I think you gentlemen can see the wisdom 
of such a rule of law. Under the circumstances, I direct 
you to return a verdict for the defendants. You may have 
your exception. 


ALCOHOLIC BEVERAGE CONTROL BOARD % 
DISTRICT OF COLUMBIA 

Serial No. 1834 License No. 2370 

#2330 

License is hereby issued to JOHN HERBERT ROWE, T/A 
ROWE’S SEA FOOD GRILL 
Location of premises 440 S 1 /* Georgia Ave., N. W.—First 
floor 

For a Retailer’s License, Class D for a Restaurant 
For the period February 1, 1940 to January 31, 1941. Li¬ 
cense fee, $200.00. 

THIS LICENSE IS NOT VALID UNLESS SIGNED BY 
A MEMBER OF THE ALCOHOLIC BEVERAGE 
CONTROL BOARD. REGULATIONS REQUIRE 
THIS LICENSE TO BE FRAMED UNDER GLASS 
AND POSTED. 

Given under my hand this 1st day of February, 1940. 

/s/ AGNES K. MASON 
(Member of the Board) 


GPO 16-10378 



THIS IS TO CERTIFY: 


Aug. 10,1942. 


That the above is an exact copy of the alcoholic bevterage 
license of John Herbert Rowe for a retailer’s class “D” 


license for the year 1940, at 4408V2 Georgia Avenue, N. W., 
Washington, D. C., which is on file with this Board. 

ALCOHOLIC BEVERAGE CONTROL BOARD 


THOMAS ELLIS LODGE, 
(Seal) Chairman of the Board 
Md:dd 


#2330 


August 11, 1942. 

I hereby certify that Thomas Ellis Lodge was the Chair¬ 
man, Alcoholic Beverage Control Board of Washington, 
D. C., on August 10, 1942, and that the above is his signa¬ 
ture. 

WM. HORNELL, 

Secretary, 

Board of Commissioners, D. C. 

ALCOHOLIC BEVERAGE CONTROL REGULATIONS 
REVISED to August 5, 1936 

Section 2 


Except in the case of a solicitor, no license shall be is¬ 
sued to any person unless he is the holder of a certificate of 
occupancy issued under the authority of the Zoning Act and 
the regulations promulgated thereunder for the business for 
which such license is sought to be obtained, and is alsb the 
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holder of all other licenses and permits required by law or 
regulation for such business. 

Section 8 

(a) Every person receiving a license to manufacture 
or sell beverages shall frame the same under glass and post 
it conspicuously in his place of business. 

Section 17 

Licenses may be transferred only upon the written re¬ 
quest of the licensee, and the transferee shall comply with 
all the requirements of the act respecting the granting of 
original licenses. 

Section 18 

(a) Whenever the Board has reasonable cause to be¬ 
lieve that any permit should be revoked, it shall so notify 
the person to whom such permit was issued by registered 
mail at the last address recorded by said person with the 
Board, and give a time and place for hearing the said per¬ 
son and any others who may be concerned as soon as pos¬ 
sible thereafter. The licensee may appear in his defense in 
person or through counsel, or both, and shall be entitled to 
offer evidence before said Board in respect of the charges 
against him. If the person whose license is sought to be 
revoked shall waive hearing or shall fail to appear at the 
time or place set for such hearing, the Board may proceed 
ex parte , unless the Board shall extend the time for such 
hearing. The Board shall make its findings of fact upon 
such evidence as shall have been adduced before it. 
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Section 22 | 

Each application, except an application for a retaijer’s 
license class E or class F or a solicitor’s license, sha^l be 
accomplished by a photograph showing the street front of 
the premises for which the licenses is desired, which photo¬ 
graph shall be not smaller than 5 inches by 7 inches anc| not 
larger than 7*4 inches by 10 inches. 

Bill of Particulars. 

FILED 

February 5, j.940 
Municipal C^urt 
Dist. of Columbia 

Statement 

FRANK 

627 Seventh Street N. W. 
Washington, D. C. 

John Rowe Date January 30, 19^0 

4408M> Georgia Avenue, N. W. 

and Hazel Rowe 

4408M> Georgia Avenue, N. W\ 

43808 11 


Balance brought forward .$ 8(j).00 

9-29-39 Returned—Lady’s Bulova $ 85.00 $5.00 

9-29-39 Lady’s Diamond Bulova 150.00 145.00 

9-29-39 Cash . 3.00 142.00 

9-29-39 Cash . 3.00 139.00 

11-20-39 Cash . 6.00 133.00 

Balance. 133.00 

Attorney’s fee. 10.00 


$143.00 
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(S) Simon Hirshman 

Attorney for Plaintiff 
Woodward Building 
Phone, District 2360 


Sold and delivered under 
conditional sales contract 
(under seal) with interest 
from 11-20-39 and an at¬ 
torney’s fee of $10.00 as 
provided in the terms of 
contract together with 
costs of this suit. 


IN THE MUNICIPAL COURT 
of the District of Columbia. 


Franc Jewelry Co. Inc. A corporation, 
627 7th Street N. W. 

Plaintiff , 

John Rowe, 4408 Mj Georgia Avenue, N. 
W., and Hazel Rowe, 4408 1 /2 Georgia 
Avenue, N. W. 


District of Columbia, ss.: 

R. O. Ridgeway, Jr., being first duly sworn, on oath de¬ 
poses and says that he is the agent of the Franc Jewelry 
Company, a corporation organized under the laws of the 
District of Columbia, named as plaintiff in the above- 
entitled cause, and has personal knowledge of the facts 
herein stated; that the plaintiff has a good cause of action 
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against John Rowe and Hazel Rowe the persons named 
as defendants, said cause of action being as follows J That 
the plaintiff at the special instance and request of jhe de¬ 
fendants sold and delivered to the defendants pertain 
articles of merchandise referred to in the particulars of 
demand hereto annexed and made part hereof, aiid the 
defendants accepted the same and promised to pay there¬ 
for the sum shown on the said Particulars of Dejnand; 
that the prices charged are just and reasonable; thlat the 
defendants have not, nor has any one for them paid the 
said sum or any part thereof, except as shown on this said 
Particulars of Demand; and there is now justly due and 
owing from the defendants to the plaintiff the sum of One 
hundred and thirty-three cents, with interest at thq rate 
of six per cent per annum from November 20, 1939. 

That the defendants also agreed to pay the plaintiff an 
attorney’s fee of $10.00 upon default of the defendant in 
making payments as agreed upon and the filing of suit 
to enforce collection. 

Wherefore the plaintiff claims the sum of One huridred 
and ten and thirty-three cents Dollars with interest as 
stated, exclusive of all set-offs and just grounds of de¬ 
fense. 

(S) R. 0. RIDGEWAY, JR. 

Subscribed and sworn to before me 
this 29 day of January A. D. 1940. 

(S) Saul Feld, 

Notary Public. 

(Notary Seal.) 
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Summons. 

IN THE MUNICIPAL COURT 
of the District of Columbia. 

Municipal Court, 467-C St. N. \V. 


Franc Jewelry Co. Inc., a corporation, 

Plaintiff, 

vs. 

John Rowe and Hazel Rowe, 

Defendant. 


AT LAW 
No. 38G9S6 


The President of the United States to the Defendant, John 

Rowe and Hazel Rowe — GREETING: 

YOU ARE HEREBY SUMMONED to appear in this 
Court on 19th day of February, A. D. 1940, at 10 A. M., 
to answer the Plaintiff’s Suit, and show why he should not 
have judgment against you for the cause of action stated 
in his declaration—bill of particulars; and in case of your 
failure so to appear and answer, judgment will be given 
against you by default. 

WITNESS, The Honorable George C. Aukam, Presid¬ 
ing Judge of said Court, Feb 5 1940. 

Report to presiding Judge, 

Room 212, 2nd floor 


(S) BLANCHE NEFF, 
Clerk. 


(Seal) 


Assistant Clerk. 
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No. 386986 


SUMMONS 


At Law 


Franc Jewelry Co. Inc. a corporation, 

vs. 

John Rowe, et al., 4408M> Ga. Ave. N. W. 


Issued Fe 


b 6, 1940. 


Served copies of the declaration, affidavit, bill of par¬ 
ticulars and this summons, on the Defendants, John Rowe, 
Hazel Rowe, 8-8-40 the 8th day of Feb. 1940. 


JOHN B. COLPOY 
U. S. Mar shed. 


S, 


By J. T. CASKEY, 
Deputy . 


Form No. 649 


DISTRICT OF COLUMBIA 

IN THE MUNICIPAL COURT 
of the District of Columbia. 

Franc Jewelry Co. Inc., 

John Rowe and Hazel Rowe, trading as 
Rowe’s Seaford Grill. 


No. 386986 


SCHEDULE OF LEVY UNDER 
Alcoholic Beverage License 
Class D, #2730; serial #1834. 

Issued to John Herbert Rowe, trading as Rowe’s Sea 
Food. Grill, for premises 4408 1 /*> Georgia Ave. N. W., first 

floor. 
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Expires Jan. 31, 1941 .$25.00 

WE, THE UNDERSIGNED, citizens of the District of 
Columbia, having been summoned and sworn by the Marshal 
of said District, do hereby certify that we have appraised 
the property described in the foregoing schedule at Twen¬ 
ty-five and 00-100 Dollars. 

GIVEN under our hands and seals, this 8th day of April, 
1940. 

(S) RALPH A. WESCHLER [Seal] 
(S) FAIRFAX EDELEN [Seal] 


Fieri Facias. 


IN THE MUNICIPAL COURT 
of the District of Columbia. 


Franc Jewelry Co. Inc., 


Plaintiff, 


vs. 


John Rowe, and Hazel Rowe, 


Defendant. 


?* No. 386-986. 


The President of the United States, to the Marshal for 
said District, Greeting: 


YOU ARE HEREBY COMMANDED that of the goods 
and chattels of the defendants John Rowe, and Hazel Rowe, 
you cause to be made the sum of $133.00 dollars, with in¬ 
terest thereon from the 20th day of November, A. D. 1939, 









which the plaintiff on the 19th day of February, 1940j by 
the judgment of said court in the above entitled cause re¬ 
covered against said defendant, for money found payable 
to said plaintiff and $3.25 for costs and $10.00 attorneys 
fee charges about said suit expended as appears of record; 
and return this writ into this court on or before the twen¬ 
tieth day from the date hereof, so indorsed as to show when 
and how you have executed the same. 

WITNESS the Honorable George C. Aukam, Presiding 
Judge of said court, this Mar. 20, 1940. 

BLANCHE NEFF, 

(Seal) Cleric. 

By RICHARD A. TRAMMELL, 
Assistant Clerk. 


4-6-40 

Executed this writ by levying on one alcoholic beverage 
license class D #2730, series No. 1834 of the deft. 

(S) JOHN B. COLPOYS, 

U. S . Marshal. 

E. J. GERACI, 

Deputy. 

4-8-40 

Levy released by order of attorney for plaintiff. ^To 
other personal property found wherein to levy. 

JOHN B. COLPOYS, 

U . S. Marshal. 

E. J. GERACI, 

Deputy , V. S. Marshal. 
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Certified Copy of a Judgment. 

To be filed in the office of the Clerk of the District Court of 
the United States for the District of Columbia, to 
become a Lien upon land. 

IN THE MUNICIPAL COURT 
For the District of Columbia. 

Civil Division. 


Franc Jewelry Co., Inc., a corporation, 

Plaintiff, 

vs. 

John Rowe and Hazel Rowe, 

Defendant. 


No. 386-986. 


Date Proceedings 

1940 

Plaintiff’s attorney, Simon Hirshman. 
Defendants’ attorney, none. 

Feb. 5, Bill of particulars and Affidavit of merit filed. 
Feb. 5, Summons and copies (2) issued returnable Feb. 
19, 1940, 10 A. M. 

Feb. 8, Summons returned “ served both defendants per¬ 
sonally.” 

Feb. 19, Judgment for plaintiff by default on verified 
demand for $133.00 with interest from 11-20-39 
plus $10.00 attorneys fee and costs, against both 
defendants. M. 125 P. 229 Judge Cavton. 

March 20th, 1940, Execution issued to the United States 
Marshal for said District of Columbia, who, on the 8th day 
of April, 1940 returned the same “No personal property 
found whereon to levy’.” 
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THIS IS TO CERTIFY that the foregoing is a true bopy 
of the judgment, pleadings and proceedings in the above- 
entitled cause. 


WITNESS, the Honorable George P. Barse, Chief Jqdge 
of said Court, this 14th day of August, A. D. 1942. 

Costs paid by Plaintiff, _$8.25 

Costs paid by Defendant, .. .$ ... 

Certified copy.$1.40 


(Seal) 


Walter F. Bramhall, 
Clerk. 

By BLANCHE NEFF, 
Chief Deputy Clerk. 


Excerpts From Alcoholic Beverage Control Act. 


Public No. 85, 73rd Congress. 

Sec. 6. The right, power, and jurisdiction to issue, 
transfer, revoke, and suspend all licenses under this gjYct 
shall be vested solely in the Board, and the action of the 
Board on any question of fact shall be final and conclusive; 
except that, in case a license is revoked or is suspended |or 
a period of more than thirty days by the Board, the licensee 
may, within ten days after the order of revocation, or the 
order of suspension for a period of more than thirty days 
is entered, appeal in writing to the Commissioners to re- 
view said action of the Board, the hearings on said appeal 
to be submitted either orally or in writing at the discretion 
of the Commissioners, and the Commissioners shall not be 
required to take evidence, either oral, written, or docum^n- 
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tary. The decision of the Commissioners on any question 
of fact involved in such appeal shall be final and conclu¬ 
sive. Pending such appeal the license shall stand sus¬ 
pended unless the Commissioners shall otherwise order. 

That the right and power be vested in the Board, for 
good cause shown, to issue permits for the sales of stocks 
of beverages located in the District of Columbia by indi¬ 
viduals, corporations or associations, partnerships, execu¬ 
tors, administrators, being owners thereof, receivers, or 
other representatives of a court, to persons licensed under 
this Act. 

Said Board shall have such other authority and perform 
such other duties as the Commissioners may, by regulation, 
prescribe. 

(As amended August 27, 1935.) 

Sec. 7. The Commissioners are hereby authorized to 
prescribe such rules and regulations not inconsistent with 
this Act as they may deem necessary to carry out the 
purposes thereof and to control and regulate the manufac¬ 
ture, sale, keeping for sale, offer for sale, solicitation of 
orders for sale, importation, exportation, and transporta¬ 
tion of alcoholic beverages in the District of Columbia for 
the protection of the public health, comfort, safety, and 
morals. 

Sec. 11 (h) Retailers’ license, class D.—Such a li¬ 
cense shall be issued only for a bona fide restaurant, tavern, 
hotel or club, or a passenger-carrying marine vessel serv¬ 
ing meals, light lunches, or sandwiches, or a club car or a 
dining car on a railroad. Such a license shall authorize 







the holder thereof to sell beer and light wines at the pljace 
therein described for consumption only in said pl^ce. 
Except in the case of clubs and hotels, no beer or li^ht 
wines shall be sold or served to a customer in any closed 
container. In the case of restaurants, taverns, and passen¬ 
ger-carrying marine vessels and club cars or dining chrs 
on a railroad, said beer and light wines shall be sold or 
served only to persons seated at public tables or at b<jma 
fide lunch counters, except that beer and light wines i^iay 
be sold or served to assemblages of more than six individ¬ 
uals in a private room when such room has been previously 
approved by the Board. In the case of hotels, beer ^nd 
light wines may be sold and served only in the private 
room of a registered guest or to persons seated at public 
tables or at bona fide lunch counters or to assemblages 
of more than six individuals in a private room when such 
room has been previously approved by the Board. And in 
the case of clubs, beer and light wines may be sold a|nd 
served in the private room of a member, or guest of a mem¬ 
ber, or to persons seated at tables. No license shall be 
issued to a club which has not been established for at least 
three months immediately prior to the making of the ap¬ 
plication for such license. 

Sec. 14. (a) Any individual, partnership, or corporation 
desiring a license under this Act shall file with the Board 
an application in such form as the Commissioners may 
prescribe, and such application shall contain such additional 
information as the Board may require, and (except in the 
case of an application for a manufacturer’s license, re¬ 
tailer’s license class E, or solicitor’s license) shall con¬ 
tain a statement setting forth the name and address of the 
true and actual owner of the premises upon which the busi¬ 
ness to be licensed is to be conducted. Before a license is 
issued the Board shall satisfy itself: 
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Sec. 16. No license shall be transferred by the licensee 
to any other person or to any other place, except with the 
written consent of the Board, upon a regular applica¬ 
tion therefor in writing and after notice and hearing, as 
herein provided for an original application for license, and 
the fee to be paid by the party applying for such transfer 
shall be $25, which shall be paid to the Collector of Taxes 
for the District of Columbia before such transfer is made: 
Provided, That the Board shall not allow the transfer 
of the license of any person against whom there is pending 
in the courts or before the Board any charge of keeping 
a disorderly house, or of violating this law or the laws 
against gambling in the District of Columbia. 

Sec. 33. Whosoever violates any of the provisions of this 
Act for which no specific penalty is provided, or any of the 
rules and regulations promulgated pursuant thereto, shall 
be punished by a fine of not more than $1,000 or by impri¬ 
sonment for not longer than one year or by both such 
fine and imprisonment in the discretion of the court. 
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In the United States Court of Appeals 
for the District of Columbia 

January Term, 1943 
No. 8256 

I 

John H. Rowe, appellant 
v. 

John B. Colpoys, United States Marshal, et al., appellees 

r 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

COUNTER STATEMENT OF THE CASE 

This appeal is taken from a judgment entered below ijipon a 
verdict for the defendants directed by the court at the conclu¬ 
sion of the evidence for the plaintiff. The suit was against the 
United States Marshal, the surety on his official bond, and a 
judgment creditor, for damages alleged to have resulteq from 
the conduct of agents of the Marshal and the judgment [credi¬ 
tor in levying execution on a judgment which had theretofore 
been obtained against the plaintiff and his wife. The questions 
raised here as they concern the appellee Colpoys are whether 
the said judgment on which execution was made was subject 
to attack in the proceeding below’ and whether the evidence 
offered by the plaintiffs was sufficient to require submission of 
the case to the jury on the question of compensatory damages 
and on the question of punitive damages. 

The facts of the case are as follows: The appellee Franc 
Jewelry Company, a body corporate, brought suit in the Munic¬ 
ipal Court of the District of Columbia on February 5, 1942, 
against John Rowe and Hazel Rowe for an unpaid balance due 

(i) 
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on a contract for the purchase of jewelry (Appellant’s Appen¬ 
dix 29-30) which suit was supported by a so-called affidavit of 
merit (Appellant’s Appendix 30-31). Both defendants were 
personally served (Appellant's Appendix 33) on February 8. 
1940, and on February 19, 1940. judgment against them both 
was rendered by default in the amount of $133.00 with interest 
from November 20.1939. besides $10.00 attorney's fee and costs 
(Appellant’s Appendix 36). On March 20.1940, execution was 
issued to the Marshal for the District of Columbia (Appellant’s 
Appendix 34-35). 

April 6,1940. was a Saturday. On that night at about 11:00 
o'clock, two deputy marshals and a representative of the Franc 
Jewelry Company entered the business establishment of the 
appellant. John H. Rowe, at 4408 l /> Georgia Avenue. North¬ 
west. which was a restaurant at which beer was sold under au¬ 
thority of a license from the Alcoholic Beverage Control Board 
of the District of Columbia. According to the testimony of 
the appellant (Appellant’s Appendix 10) and that of an em¬ 
ployee. one Carvel H. Kirtelv (Appellant’s Appendix 16). the 
deputies and the other man were accompanied by a uniformed 
policeman. Appellant knew, and had been friendly with, one 
of the deputies (Tr. 3S). They announced to the appellant 
that they were there to see what they could collect on the judg¬ 
ment which had been rendered against him (Appellant’s Ap¬ 
pendix 10). They looked into the cash register, but there was 
very little in it (Appellant's Appendix 10) and it does not ap¬ 
pear that they took anything out of it. They demanded 
$50.00. Appellant called several people on the telephone and 
tried to get the $50.00, but was not successful. He offered 
them $25.00 but they would not accept that and told him if he 
did not give them what they demanded, they would take his 
license (Appellant’s Appendix 10). (The appellant's license 
was license No. 2370 of the Alcoholic Beverage Control Board 
of the District of Columbia issued to him February 1. 1940. 
Appellant’s Appendix 26. This license, framed under glass, 
hung on the wall back of the bar. Appellant’s Appendix 15). 
Appellant further testified that he offered them the cash reg¬ 
ister for which he had paid $395.00 (Appellant’s Appendix 
10-11); but appellant admitted on cross-examination (Brief 



and Appendix for Appellees Franc Jewelry Company apd Na¬ 
tional Surety Corporation, pp. 13-14) that there wdrc two 
chattel mortgages against the cash register at that tin e. To 
their statements that if he would not give them $50.(0 they 
would take his license, appellant replied, “If you take the 
license I can’t sell anything and I will have to close up’’ (Ap¬ 
pellant’s Appendix 11). Two of the men were standing at the 
end of the bar and one was behind the bar, and they occupied 
this position from 11:00 o’clock until midnight (Appellant’s 
Appendix 11). Mr. Rowe made numerous telephone calls try¬ 
ing to raise funds. “All he was interested in was getting them 
to wait until he could raise the money” (Appellant’s Appendix 
11). The representative of the Franc Jewelry Compan|y said, 
“Marshal, do your duty; take the license” (Appellant’s Ap¬ 
pendix 11. 17). One of the deputy marshals went around be¬ 
hind the bar and took the license off the wall (Appellant’s Ap¬ 
pendix 17). A deputy made a telephone call and announced 
that he had had the license appraised. (A certificate under 
oath by two appraisers, dated April 8. 1940, to the effect that 
the license was worth $25.00 was filed in the case in thh Mu¬ 
nicipal Court. Appellant's Appendix 33-34. § 15-214, D. C. 

Code 1940.) There were thirty-five or forty people in th4 place 
at the time. People were asking for beer and they could not 
get it. The marshal told them they could not get beer (Ap¬ 
pellant's Appendix 11) and told the waitress and the bartender 
not to serve beer, saying “You have no license” (Appellant’s 
Appendix 11, 17). The deputies and the representative of 
the jewelry company then left the establishment taking with 
them the framed license and nothing else. 

Next day the appellant Rowe inquired of one of the deputy 
marshals on the telephone whether it would be possible for 
him to get his license back. The deputy marshal said he \[vould 


call the jewelry man and see how much he would want to 
release it. Later the appellant received a telephone cjill in 
which the deputy marshal informed him that the jewelry Icom- 
pany now wanted 8100.00 and would not take less (Appellant’s 
Appendix 11). On the next day. which was Tuesday. Mr. Rowe 
went to the jewelry company, accompanied by a man who was 
known there, and the man from the jewelry company went with 
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them to the marshal’s office and Mr. Rowe got his license back 
on the payment of S50.00 (Appellant's Appendix 11-12). 

During the presentation of the evidence for the plaintiffs, 
their attorney offered to prove through the testimony of the 
plaintiff’s wife. Mary Rowe, that when the suit brought against 
them by the Franc Jewelry Company was called for disposi¬ 
tion in the Municipal Court on the return day she appeared 
there, and, without being sworn, was questioned at the bench 
as to whether her husband owed the money involved in the 
suit, to which she replied “I suppose he does;” and that on 
that statement alone judgment was rendered against her and 
her husband. This evidence was offered to show that the 
judgment was invalid. The objection of counsel for the de¬ 
fense to this evidence was sustained by the trial court (Ap¬ 
pellant's Appendix 15-16). Thereupon, as further part of 
his offer of proof, the attorney for the plaintiff proffered (Ap¬ 
pellant's Appendix 16) the record of the proceedings in the 
Municipal Court (Appellant’s Appendix 29-37). 

At the conclusion of the evidence for the plaintiff, a motion 
was made by the defendants for a directed verdict in their 
favor. This motion was granted after protracted discussion. 
The grounds were that there was not evidence from which com¬ 
pensatory damages could be accurately fixed by the jury, and 
that as to the defendant Colpoys there was no evidence that he 
authorized or ratified the acts of his deputies or the representa¬ 
tive of the jewelry company on which punitive damages were 
claimed (Appellant’s Appendix 23-24). The proceedings and 
discussion preceding this action of the trial court will be more 
fully set out in the argument on that subject in this brief. 

STATUTES INVOLVED 

D. C. Code, § 11-703: 

The municipal court of the District of Columbia 
shall have exclusive jurisdiction in the following civil 
cases in which the claimed value of personal property 
or the debt or damages claimed, exclusive of interest and 
costs, does not exceed SI,000, namely, in all civil cases 
in which the amount claimed to be due for debt or 


damages arises out of contracts, express or iipplied, 

« * * 

D. C. Code, § 11-724: 

# * * The municipal court is authorized to issue 
writs of execution in all cases in which it is authorized 
to render judgment. 

D.C. Code, § 11-1101: 

There shall be a marshal for the District, who shall 
be appointed by the President of the United States, 
by and with the advice and consent of the Senate, for 
the same term, take the same oath, give bond with 
security in the same manner, and have generally, within 
the District, in addition to the powers and duties herein 
imposed upon him, the same powers and perform the 
same duties as provided for by the general statutes 
relating to marshals of the United States. 

28 U. S. Code, § 503: 

It shall be the duty of the marshal of each district 
to attend the district courts when sitting therein and 
to execute all lawful precepts issued under the authority 
of the United States; and he shall have power to com¬ 
mand all necessary assistance in the execution of his 
duty. 

D. C. Code, § 11-748: 

All process issued by the municipal court shall be 
served by the United States marshal for the District of 
Columbia, or, if he is disqualified, by the coronej', and 
the fees for such service shall be as prescribed b^ rule 
of the District Court of the United States for the Dis¬ 
trict of Columbia. 

D. C. Code, § 15-214: 

Where not herein otherwise provided all property 
levied upon, except money, shall be appraised by two 
sworn appraisers and sold at public auction for cash; 
personal property after ten days’ notice by advertise¬ 
ment, and leasehold and freehold estate in land after a 
twenty days’ previous notice by advertisement, con- 
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taining a description sufficiently definite to be embodied 
in a conveyance of the title. 

28 U. S. Code, $ 496: 

Every marshal, before he enters on the duties of his 
office, shall give bond before the district judge of the 
district, jointly and severally with two good and suf¬ 
ficient sureties, inhabitants and freeholders of such dis¬ 
trict, to be approved by said judge, in the sum of 
S20.000. for the faithful performance of said duties by 
himself and his deputies. 

28 U. S . Code, § 497: 

Whenever the business of the courts in any judicial 
district shall make it necessary, in the opinion of the 
Attorney General, for the marshal to furnish greater 
security than the official bond theretofore given, a bond 
in a sum not to exceed S40.000 shall be given when re¬ 
quired by the Attorney General, who shall fix the 
amount thereof. 

28 U. S. Code, § 500: 

In case of a breach of the condition of a marshal's 
bond, any person thereby injured may institute in his 
own name and for his sole use a suit on said bond, and 
thereupon recover such damages as shall be legally as¬ 
sessed, with costs of suit, for which execution may issue 
for him in due form. If such party fails to recover in 
the suit, judgment shall be rendered and execution may 
issue against him for costs in favor of the defendant; 
and the United States shall in no case be liable for the 
same. 

SUMMARY OF ARGUMENT 

I 

The judgment obtained against the appellants in the Munici¬ 
pal Court could not be attacked in their suit in the District 
Court. Such attack was collateral and judgments may not be 
collaterally attacked. The writ of execution was regular on its 
face and, therefore, the marshal was not only justified but in 
duty bound to execute the process. 
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Without prejudice to the rights of the other appellees, the 
appellee Colpoys concedes that the action of the deputy United 
States marshal in taking the framed license of the appellant was 


improper. 


There was no evidence from which the jury could accurately 
fix compensatory damages, and the court below acted properly 
in not allowing the jury to speculate on that subject. 


There was not sufficient evidence to go to the jury bn the 
question of punitive damages as to the appellee Colpoys: (a) 
Colpoys was not answerable in punitive damages unless the 
acts of his agent were authorized by him or ratified by him; (b) 
there was not sufficient evidence to justify a jury in finding that 
the appellee Colpoys did authorize or ratify the acts pf his 
deputies. 


ARGUMENT 

I 

The Municipal Court judgment could not be collateral 
tacked in the District Court suit. 

The suit filed by the Franc Jewelry Company in the Munici¬ 
pal Court of the District of Columbia against John Rowe and 
Mary Rowe was a suit for damages in an amount less than 
SI.000. arising out of an express contract (Appellants’ Appen¬ 
dix 29-31). Personal service was obtained upon both defend¬ 
ants in the suit (Appellants’ Appendix 33-36). Therefore 
the Municipal Court had jurisdiction of the subject matter 
(11-703 D. C. Code, 1940) and of the parties. 

The proceeding below was a suit in the District Court aghinst 
the plaintiff in the previous suit and others not parties to that 
suit growing out of a transaction occurring after the judgment 
had been obtained in the Municipal Court. The nature o: : the 
proposed attack on the judgment was not that it had been pro¬ 
cured by fraud, but that the court had entered judgment bv de- 
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fault on the unsworn statement of one of the defendants that 
she “supposed’’ the claim of the plaintiff was just (Appellant’s 
Appendix 16). 

Obviously this was a collateral attack on the judgment and 
cannot be excepted from the general rule that a judgment 
of a court having jurisdiction of the subject matter and of the 
parties cannot be collaterally attacked. “It is a rule to 
which no exception is recollected that the judgment of a court 
of competent jurisdiction while unreversed concludes the sub¬ 
ject matter as between the same parties. They cannot again 
bring it into litigation.” Chief Justice Marshall in United 
States v. Nourse, 9 Pet. 8 (1835); Boivles v. Laws, 59 App. 
D. C. 399. 402 (1930). 45 F. (2d) 669. 672, cert, den., 283 U. S. 
841; Fishel v. Kite, 69 App. D. C. 360 (1939), and authorities 
cited in Notes 11. 12. and 14 on page 364, 101 F. (2d) 685; 
I Freeman on Judgments, 5th Ed. (1925) §§ 304 et seq.; 31 
Am. Jur., p. 175; I Black on Judgments, 2d Ed. (1902) §§ 245, 
252. 253. 

Particularly was the United States Marshal protected in 
serving a writ regular on its face. Spruill v. O'Toole. 64 App. 
D. C. 87 (1934), 74F. (2d) 559. 

II 

Adhering to the position finally taken before the trial judge 
(Appellants’ Appendix 22). the appellee Colpoys concedes 
insofar as he is concerned that the action of the deputies in 
removing the framed license from the wall of the appellant’s 
premises and taking it with them was wrongful. A like con¬ 
cession, insofar as the appellee Colpoys is concerned, is made 
to the statement of the deputies to the appellant and his em¬ 
ployees and customers that beer should no longer be served 
(Appellants’ Appendix 11, 17). 

This concession by no means includes the slightest admis¬ 
sion of wfilful wrong-doing on the part of the deputies. It is 
quite apparent that they and everybody else concerned in the 
matter, including the appellant who now complains, were of 
the view that the license itself was a valuable chattel. The 
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appraisers have stated under oath that it was worth .}25.00 
(Appellants’ Appendix 33-34). 

Ill 

There was no evidence from which a jury could accurately 
fix damages for loss of business. The appellant testifieq that 
his business was closed on Sunday and Monday (Tr. 35)|, and 
that he got his license back on Tuesday (Appellants’ Appendix 
11-12). His bartender testified that the business was reopened 
on Tuesday evening (Tr. 4S-49). There was no evidence that 
this closing was due to the fact that the appellant was without 
his license during that period. That was improbable, inasmuch 
as the license was for the sale of beer only, and was not necessary 
for the sale of food. 

Passing that, however, the most direct item of damages to the 
appellant was loss of profits during the period his business was 
closed. Yet he offered no evidence on that subject. His| em¬ 
ployee was permitted to testify that the average “intak 
that is the average gross receipts from sales of food 
beer—was S40.00 or $50.00 per day and as high as $125.C|0 or 
$135.00 on Sundays (Appellants’ Appendix 17). No effort 
was made to show what part of that “intake” was profits. The 
appellant’s effort to show the difference in intake after the re¬ 
opening (Appellants’ Appendix 17) was properly ruled oui be¬ 
cause that proffered evidence likewise went to prove gross re¬ 
ceipts and not profits. 

While the evidence of extent of damage need not be more 
exact than the circumstances permit, it must be as exact as 
reasonably possible. The loss of appellant’s books of account 
(Appellants’ Appendix 12) undoubtedly excused him from the 
necessity of proving by exact bookkeeping and accounting 
testimony the loss of profits; but it did not excuse him fj-om 
proving by some reliable evidence the actual loss he suffered 
by reason of the closing of his business. 

It is undoubtedly the rule that, due regard being hac to 
the circumstances of each case, evidence as to the extenj of 
damage must be such that the jury can accurately appraise it 


e”— 

and 
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and will not have to speculate. Central Coal & Coke Co. v. 
Hartman, 111 F. 96. 98, 99 (C. C. A. 8th, 1901); Keogh v. C. & 
A \W. Rwy. Co., 260 U. S. 156, 164-5 (1922); Eastman Co. v. 
Southern Photo Co.. 273 U. S. 352. 376. 379 (1920). 

In the case of St. Germain v. Bakery & C. W. Union, 97 
Wash. 2S2, 293-294, 166 P. 656. L. R. A. 1917 F. 824 (1917) it 
was held that proof of gross receipts without other evidence is 
an unsatisfactory basis upon which to fix damages due to loss of 
business. In that case the plaintiff, who claimed damages 
for loss of business due to the picketing of his establishment, 
was able to show that before the picketing he had a gross intake 
of $4,000 per month and that after the picketing began his 
gross intake was little more than $1,000.00 per month. The 
court held that while undoubtedly the plaintiff was entitled 
to recover the damages actually suffered he had shown no 
basis for fixing actual damages because he had not shown what 
the profits of his business were before and after the acts com¬ 
plained of. 

IV 

There was not sufficient evidence to go to the jury on the 
question of punitive damages as to the appellee Colpoys. 

(a) Colpoys was not answerable in punitive damages unless 
the acts of his agent were authorized by him or ratified by 
him. 

The case of Lake Shore ct* Michigan Rwy. Co. v. Prentice, 
147 U. S. 101 (1S92), squarely decides that a principal is not 
answerable in punitive damages for acts of malicious oppres¬ 
sion done by his agent unless he participated in the malicious 
intent. In that case a judgment for the plaintiff against a 
railroad company for acts of its conductor on a railroad train, 
done in the scope of his employment but done maliciously, 
was reversed because the trial court erred in leaving the ques¬ 
tion of punitive damages to the jury when there was no evi¬ 
dence that the railroad company had participated in the of¬ 
fense. Of course, the company was declared liable for com¬ 
pensatory damages. 

This decision was a decision on a question of general juris¬ 
prudence. and not of local law (147 U. S. at 106) and the court 
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"chose between the conflicting common law rules the one which 
it thought most appropriate’’. Pizitz Co. v. Yeldell, 274 U. S. 
112, 115 (1927). 

A quar ter of a century before, the same principle of lav/ had 
been applied in this jurisdiction by our Appellate Coijrt in 
Redwood, v. Metropolitan Railroad, 6 D. C. Rep. 302 (IjSGS). 
It has been applied since. Woodward v. Ragland , 5 App. D. C. 
220 (1895); Aetna Life Insurance Co. v. Brewer, 56 App. b. C. 
2S3. 12 F. (2d) 818 (1926); Wardman-Justice Inc. v. F^etrie, 
59 App. D. C. 262,39 F. (2d) 512 (1930). | 

There is no statute increasing the liability of United S|tates 
Marshals for acts of their deputies. The condition of the bond 
of the Marshal is that he faithfully perform "by himself and 
by his deputies’’ the duties of his office (Appellants’ Appen¬ 
dix 6). 

If the rule of law on this subject traditionally applied in the 
District of Columbia commends itself to reason and logic, t here 
is added a sane regard for public policy and fair-play in the 
case of a United States Marshal who has chosen his deputies 
with care. 

(b) Even if the deputies acted with malice, the evidence 
did not justify a finding that the United States Marshal him¬ 
self participated in their unlawful intent. His name is not 
mentioned in the testimony; it does not appear that the 
plaintiff or any of his witnesses ever knew him, ever saw 
him, or ever talked with him personally or on the telephone; 
and so far as the evidence showed, the Marshal himself might 
have been out of the city during the entire period in question 
in total ignorance of what was happening, or thereafter of 
what had happened. It would be remarkable if the head of 
an office employing nearly one hundred deputies and thirty- 
some other employees knew the detailed activities of them all. 
It does not appear from the evidence that the Marshal directed 
his deputies to do what they did; it does not appear that he qver 
learned afterwards what they had done; and, therefore of 
course it does not appear that he ratified what they did. 
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CONCLUSION 

It is respectfully submitted that the Court below properly 
directed the verdict for the appellee Colpoys and that its ruling 
should not be disturbed. 

Respectfully, 

Edward M. Curran, 

United States Attorney, 

John L. Laskey, 

Assistant United States Attorney, 
Charles B. Murray, 

Assistant United States Attorney, 

Attorneys for Appellee Colpoys. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8256. 


JOHN H. ROWE, ET AL., Appellmt 

I 

v. 

JOHN B. COLPOYS, FRANC JEWELRY CO., a body 
corporate and NATIONAL SURETY CORPORATION, 
a body corporate, Appellees. 


i 

Appeal from the District Court of the United States fort the 

District of Columbia. 


STATEMENT OF CASE. 

On the 9th day of February, 1940, a judgment wasi ob¬ 
tained in the Municipal Court of the District of Columbia, 
by appellee, Franc Jewelry Company, against appellant 
and his wife, in case No. 386-986, in the sum of $133.00 with 
interest and costs; both appellant and his wife were per¬ 
sonally served and therefore the Court below had jurisdic¬ 
tion of the subject matter and of the parties (Appellant lAp. 
pp. 32 to 37). 
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The judgment having been unsatisfied, a writ of fieri 
facias was issued against appellant on March 20, 1940, and 
placed in the hands of a United States Marshal for execu¬ 
tion. On April 6, 1940, two deputy United States Marshals 
accompanied by a representative of the appellee jewelry 
company, called at appellant’s place of business, where he 
was operating a restaurant, selling food as 'well as beer, in 
order to serve the -writ and satisfy the amount of the judg¬ 
ment. 


Upon examination the cash register was found to contain 
very little (Appellee A]), p. 13). At the request of the 
appellant, the deputy United States Marshals and the rep¬ 
resentative of the appellee jewelry company waited while 
appellant made an effort to secure funds to satisfy this 
execution through telephone contact. (Appellee Ap. p. 
13). Appellant failed to secure the necessary funds and 
offered the United States Marshal the cash register, -which 
the United States Marshal refused to take for the reason 
that the cash register and all other tangible personal prop¬ 
erty in appellant’s place of business was covered by two 
separate chattel mortgages then outstanding and unpaid, 
dated January 31, 1940 and March 19, 1940 (Appellee Ap. 
pp. 13-14). Thereupon the United States Marshals seized 
and carried away with them on the execution, a certificate 
known as District of Columbia Alcoholic Beverage Control 
License “D”, which was encased in a frame with a glass 
over it; this license was returned to appellant t-wo days 
later, upon the payment by the appellant to the United 
States Marshal of the sum of $.”>0.00. 


Appellant claims that the Municipal Court judgment, on 
which the writ of fieri facais issued was void; that seizure 
of the picture frame containing a certificate representing a 
liquor license was illegal for the reason that a license could 
not be seized in satisfaction of the -writ of fieri facais; that 
appellant was prevented from carrying on his regular 
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business for three days, during which time the 
certificate representing the license was in possession 
United States Marshal, and sought punitive as v\ 
compensatory damages. 

After appellant rested below, the Court directed a \\ 


framed 
of the 
ell as 


erdict 


for appellees, based upon appellant’s failure to adduce any 
legal evidence of damage, although every opportunity was 
afforded appellant so to do by the trial Court below, even 
after appellee’s motion for a directed verdict was made and 
before it was granted (Appellant Ap. pp. 23 to 26). ' 

SUMMARY OF ARGUMENT. 

1. Personal service of the summons was had on bojh de¬ 
fendants in the Municipal Court case of appellee, f'ranc 
Jewelry Company, against appellant, James H. Rowe, and 
his wife, and the Court below had jurisdiction of both 
parties and the subject matter. Therefore the judgment in 
the Municipal Court could not be collaterally attacked in 
the proceedings brought by the appellant in the District 
Court; hence, the issuance of the writ of fieri facias an^l the 
execution thereon was proper and legal in all respects. 

2. The picture frame containing a certificate representing 
an Alcoholic Beverage Control License was “goods and 
chattels of the debtor” within the meaning of Section 210, 
of Title 15, of the District of Columbia Code, 1940, and 
hence properly seized in the execution on the writ of |fieri 
facias. The purchaser of this framed certificate at thej sale 
held by the Marshal would purchase “as is” for whjit it 
was worth as tangible personal property, and not as the 
sale of the privilege to engage in the sale of beer. 

3. The presence of two deputy Marshals and a represen¬ 
tative of appellee, Franc Jewelry Company, at appellant’s 
place of business, late at night, during regular business 
hours, was proper and legal, in connection with the execu¬ 
tion on the writ of fieri facias. Their presence there for 
about an hour after their arrival was at the specific reqpest 
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of appellant, in order to enable him to make certain tele¬ 
phone calls in an endeavor to raise funds to pay the amount 
of the writ and thus prevent execution and removal of his 
property. Appellant, himself, first stated that the removal 
of the license from his place of business, would prevent him 
from continuing to sell beer, and this erroneous conclusion 
of law, was restated by the deputy Marshal. There was no 
evidence that appellee, Franc Jewelry Company, had any 
part in this legal opinion. In view of these facts, there was 
no evidence of any malicious or wanton conduct of the 
Marshals in the execution of the writ of fieri facias to en¬ 
title appellant to punitive damages; and furthermore, there 
was no evidence that any officer of appellee, Franc Jewelry 
Company, a body corporate, authorized, or participated in 
or ratified the proceedings on the execution or the subse¬ 
quent events leading to the return of the picture frame con¬ 
taining the license. 

4. The removal of the picture frame containing the 
license did not, of itself, prevent appellant from carrying 
on his regular business. Nothing in the District of Colum¬ 
bia Alcoholic Beverage Control Law makes it as a condition 
precedent to sell beer, to have actual physical possession of 
the license. Furthermore, if this Court, should hold that 
the picture frame containing the license was not attachable, 
the removal of the license, did not prevent appellant from 
carrying on his regular restaurant business other than the 
sale of beer. There 'was no legal evidence below of what 
appellant’s loss was as a result of the removal of the pic¬ 
ture frame containing his beer license; hence, the court be¬ 
low’ wras correct in directing a verdict for appellees for the 
reason that the amount v’hich the jury could find in the case 
as damages for the taking, if it should be held to have been 
wrongful, was entirely within the exclusive jurisdiction of 
the Municipal Court, and the District Court of the United 
States has no jurisdiction. 




5 


ARGUMENT. 

1. Appellant’s appendix, page 33, establishes ^he fact 
that the Municipal Court summonses in the case of ap¬ 
pellee, Franc Jewelry Company, against John H. Rowe and 
Hazel B. Rowe, were personally served on both John H. 
Rowe and Hazel B. Rowe. Appellant’s appendix page 36, 
also establishes the fact that a judgment by default for 
appellee, Franc Jewelry Company, a body corporate, was 
rendered against defendants in the sum of $133.00, jj)lus at¬ 
torney’s fee and costs; hence, the record plainly indicates 
that the Municipal Court had jurisdiction of both the parties 
and the subject matter and therefore appellant in its suit 
below and in the Court here, is in no position to collaterally 
attack the validity of the judgment. While appellant in its 
statement of the points on appeal, cites as one of its grounds 
that the Court erred in holding this judgment as being 
valid, it cites no authority or argument for its position. 

This Court, in the case of Fishel v. Kite, 69 App. D. C., 
360, 101 Fed (2d) 685 and in the-case of Peckliam v. Union 
Finance, 60 App. D. C., 104, 48 Fed. (2d) 1016 has reaf¬ 
firmed the well known proposition of law that a judgment 
cannot be collaterally attacked. As this Court staged in 
the case of Fishel v. Kite, supra: 


“But errors and mistakes of law which may subject 
a judgment to impeachment by direct attack, dlo not 
necessarily subject it to collateral attack. Only when 
the record discloses ‘a want of power as distinguished 
from error in the exertion of power that was possessed’ 
can a collateral attack succeed. In our view, the statu¬ 
tory provisions in the present case were not jurisdic¬ 
tional. The court had jurisdiction over the parties and 
the subject matter. It had power to enter a judginent. 
If it erred in holding that a case had been made, lender 
either its inherent power or its statutory authority, 
still it cannot be said that it has usurped jurisdiction 
or that its order was an absolute nullity”. 

“The judgment being a valid one, therefore, it was 
sufficient to support a writ of fieri facias , which in turn 
is sufficient to accomplish the taking of the goocls of 
the deceased or of the administratrix”. 
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2. The judgment of the Municipal Court, being a valid 
unsatisfied judgment, could legally support the issuance of 
the writ of fieri facias, and the taking of personal goods and 
chattels in attempted satisfaction of the judgment. 

Section 210, of title 15, of the District of Columbia Code, 
1940 edition, provides: 

“The writ of fieri facias may be levied on all goods 

and chattels of the debtor not exempt as aforesaid 
# # * >> 


It is respectfully urged upon this Court that a picture 
frame containing a certificate evidencing a license issued 
by the District of Columbia Alcoholic Beverage Control 
Board, is “goods and chattels” within the meaning of the 
provisions of Section 210, of title 15, of the District of 
Columbia Code, supra. 

The evidence of the license, namely the certificate, is 
separate and distinct from the privilege or license itself. 
The evidence of the license bv wav of a certificate, is 
tangible personal property, while the license itself is in¬ 
tangible, a privilege, separate and apart from the certifi¬ 
cate. A purchaser of the evidence, at a marshal’s sale, 
namely, the certificate, encased in a picture frame, buys 
only the tangible property “as is”, for what it is worth and 
not as the purchase of the privilege to engage in the sale of 
beer. 

The distinction of the two kinds of property in a case of 
this kind is illustrated in the case of Stephens v. Cady, 14 
Howard, (U. S.) 528, at page 530, where the Court had be¬ 
fore it the question of whether the sale of an engraved copy¬ 
right plate of a map carried with it the right to reproduce 
additional maps. The Court in recognizing the two kinds of 
property, stated: 

“But from the consideration we have given to the 
case, we are satisfied that the property acquired by the 
sale in the engraved plate, and the copyright of the 
map secured to the author under the act of Congress, 
are altogether different and independent of each other, 
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and have no necessary connection. The copyright is an 
exclusive right to the multiplication of the copies, for 
the benefit of the author or his assigns, disconnected 
from the plate, or any other physical existence. It is 
an incorporeal right to print and publish the map 


# > > 


“The engraved plate and press are the mechjanical 
instruments, or means by which the copies are multi¬ 
plied, as the type and press are the instruments by 
which the copies of a book are produced * * T”. 

“The copper plate engraving, like any other tangible 
personal property is the subject of seizure and sale, in 
execution and the title passes to the purchaser, the 
same as if made at a private sale”. 

It is further respectfully urged that nothing in th^ Dis¬ 
trict of Columbia Alcoholic Beverage Control Regulations 
(Appellant’s appendix, p. 27), or in the law creating the 
District of Columbia Alcoholic Beverage Control Board 
makes it unlawful for a person to sell alcoholic beverages 
if a license has in fact been issued to him, unless he alsb has 
physical possession of the license. The regulations merely 
provide, under Section 8, that the licensee shall “frame the 
same under glass and post it conspicuously in his place of 
business” (Appellant appendix p. 28). The purpose of the 
posting is to facilitate inspection of places dispensing! this 
type of beverage, and notice to the buying public o£ the 
legality of such sales. 

3. If this Court should hold that the certificate represent¬ 
ing an Alcoholic Beverage Control License “D”, endased 
in a picture frame was not “goods and chattels” of thd ap¬ 
pellant within the meaning of Section 210, of title 15, oi: the 
District of Columbia Code, supra, there was no evidence in 
the case which would entitle appellant to punitive or Com¬ 
pensatory damages. 

The appellant complains of the presence of two deputy 
United States Marshals and a representative of the jewelry 
company in his place of business in connection with the 
execution on the writ of fieri facias for a period of one hour 


near the close of business. The testimony of the appellant 
shows that the marshals and the representative of the 
jewelry company remained there at the request of the 
appellant while he endeavored to make several telephone 
calls in order to sec if he could raise funds to pay the 
amount of the judgment and thus prevent any execution on 
the writ (Appellees appendix p. 13). Appellant further 
contends that when he was unable to secure the necessary 
funds that he suggested to the marshal that he take the cash 
register, which the marshal refused to do for the reason, 
admitted by the appellant himself, that the cash register, 
as well as all of the other fixtures, including the Alcoholic 
Beverage Control license, in said premises, were covered 
by two outstanding chattel mortgages to secure debts re¬ 
maining unpaid at the time of the execution (Appellees ap¬ 
pendix pp. 13 & 14). Appellant further complains that the 
United States Marshal instructed the bartender that he 
could no longer sell beer after the license was seized and in 
his argument states that this was at the direction and be¬ 
hest of the appellee, P'Vanc Jewelry Company. It is re¬ 
spectfully submitted that there is nothing in the testimony 
of the appellant or his witnesses which in any wise tends to 
show that the representative of the Franc Jewelry Company 
had any part in the issuance of these instructions or the giv¬ 
ing of this opinion, and furthermore, the instruction, if 
issued by the deputy United States Marshal, was a mere 
conclusion of law for which he was not authorized to pass 
any opinion on and for which the appellee, Franc Jewelry 
Company, and the National Surety Corporation, should not 
be held responsible. 

Furthermore, appellant himself was the first one to voice 
this erroneous conclusion of law, which was subsequently 
reiterated by the marshal, for when the marshal first en¬ 
tered appellant’s place of business for the purpose of ex¬ 
ecution on the writ of fieri facias, appellant requested the 
marshal not to take his license for the reason that it would 
prevent him from selling beer (Appellee’s appendix p. 13). 




9 


The Court below did not err in excluding the testimony 
of the conversation had in appellee’s store several days 
after the attachment, with an individual behind the counter, 
as no attempt was made to identify him and his connection 
with the appellee, Franc Jewelry Company. Furthermore, 
the conversation attempted to be introduced was after the 
taking of the license and in no wise could be considered as 
part of the same transaction. The Court did not lerr in 
failing to admit the testimony of the telephone conversa¬ 
tion alleged to have been had with someone at the hppel- 
lee’s place of business, a number of days after the attach¬ 
ment, without an attempt to identify the person talking at 
the other end, and the scope of his authority in connection 
with any statements made. 

Appellant in its statement of the case, page 2, states that 
the appellant offered the marshal $50.00, all that he could 
possibly raise at that time, which w r as refused. It is re¬ 
spectfully urged upon this Court that there was nothing in 
the testimony below which would warrant such a statement, 
but even if true, the Code specifically provides in Section 
214, of title 15, of the District of Columbia Code, 194Q edi¬ 
tion, that in attachments on writs of fieri facias: 

“All property levied upon, except money, shall be 
appraised by two sworn appraisers and sold at plublic 
auction for cash; personal property after ten days’ 
notice by advertisement”. 

Thus the marshal would not have had any authority to 
have accepted any money in payment of the goods attached 
other than the full amount called for by the writ of ^fieri 
facias. 

It is respectfully submitted that every execution bn a 
writ of fieri facias will cause humiliation and embarrass¬ 
ment to the debtor who operates a place of business, byt if 
such humiliation or embarrassment is caused by such ex¬ 
ecution on a writ of fieri facias it flows naturally from the 
execution on the writ and it is brought about solely by the 
debtor’s failure to pay the judgment. 





Appellee, Franc Jewelry Company, is a body corporate, 
and under the authorities, in order to present a case for 
punitive damages the acts must not only be wanton and 
malicious, but must be participated in or authorized or rati¬ 
fied and approved by an officer of the corporation. As this 
Court stated in the case of Aetna Life Insurance Co., v. 
Brewer, 56 App. D. C., 283 12 Fed. (2d) 818: 

“We think that, under circumstances such as are 
disclosed by the record, the rule is established that 
punitive damages cannot be assessed against the em¬ 
ploying corporation. ‘Exemplary or punitive. dam¬ 
ages, being awarded, not by way of compensation to 
the sufferer, but by way of punishment of the offender, 
and as a warning to others, can only be awarded against 
one who has participated in the offense. A principal, 
therefore, though of course liable to make compensa¬ 
tion for injuries done by his agent within the scope of 
his employment, cannot be held liable for exemplary or 
punitive damages, merely by reason of wanton, op¬ 
pressive or malicious intent on the part of the agent’. 
Lake Shore & M. S. Ry. Co. v. Prentice, 147, U. S. 101, 
13 S. Ct. 261, (37 E. Ed. 97). The better rule on this 
subject seems to be that a principal will not be held 
liable in exemplary damages for the act of an agent, 
unless if be shown that he authorized or approved the 
act for which the exemplary damages are claimed, or 
that lie approved of or participated in the wrong of 
which his agent has been guilty, or that he has not ex¬ 
ercised proper care in selecting his servants”. 13 Cve. 
114. 

To the same effect are the cases of: W. B. Moses & Sons 
v. Lockwood , 54 App. D. C., 115, 295 Fed. 936, and Wardman 
Justice Motors, v. Petrie, 59 App. D. C., 262, 39 Fed. (2d) 
512. 

There was no evidence in this case of any authorization, 
participation, ratification or approval by any officer of the 
appellee corporation, Franc Jewelry Company, or of any of 
the events in connection with the execution on the writ of 
f ieri facias, or of any of the subsequent events leading up to 
the return of the license. 





11 


3. The Court below did not err in directing a verdict for 
appellees for appellant’s failure to establish any legai basis 
for compensatory damages. There was no basis fo|r any 
damages which the jury could arrive at if the taking pf the 
license should be held to have been erroneous. Its meije tak¬ 
ing did not compel appellant to close his place of business, 
and the removal of the so-called picture frame containing 
the certificate representing a license did not in any way pre¬ 
vent him from carrying on his regular restaurant and 
lunchroom business. 

No evidence was introduced to establish the amount of 
business which the appellant did prior to the closihg, or 
immediately after the closing; what his profit was oii that 
business, or what part thereof consisted of the sale ofi beer 
and what part of the sale the remainder of his restaurant 
and lunchroom business. I 


Every opportunity was granted appellant to do so, even 
after the argument on the motion for a directed verdict 
and before the action of the Court on the motion for a 
directed verdict (Appellant’s Ap. pp. 23 and 24). The 
only excuse counsel for appellant gave for its failure iu this 
regard, was the appellant had moved long after the griev¬ 
ance complained of, and in the process of moving the 
records had been lost. 

Furthermore, even if there was evidence on which the 
jury could base compensatory damages in this case, the 
amount which the jury could legally find for appellant’s 
inability to sell beer for three days was far below the njiini- 
mum jurisdiction of the Court below, and hence the base 
was properly dismissed. 

As this Court stated in the case of Minick v. Associates 
Investment Co., 71 App. D. C. 367 (110 Fed. (2d) 267), at p. 
368: 1 

“Even in a tort case, except perhaps where the com¬ 
plaint sets out circumstances of extreme aggravation, 
punitive damages are not allowable. Ballard v. Spiiuill 
64 App. D. C. 60, 74 F. (2d), 464; 15 Am. Jur. Damages, 
Sec. 278. Here, the actual damages recoverable be]ing 



for a sum within the exclusive jurisdiction of the 
Municipal Court, the District Court of the United 
States had no jurisdiction, and a mere ad damnum 
clause will not confer it. North American Trans. Co. 
v. Morrison, 178 U. S. 262, 20 S. Ct. 869, 44 L. Ed. 1061. 
The cause was properly dismissed.” 

CONCLUSION. 

There was an unsatisfied valid judgment in the Municipal 
Court, on which a writ of fieri facias was issued and goods 
and chattels were taken in execution of the writ. Appellee 
seeks to defeat the legality of the execution on the writ by 
the technicality that the goods and chattels taken was a 
license. Appellee’s position is that the article taken was a 
picture frame containing a certificate representing a license 
and hence was “goods and chattels of the debtor”. If this 
Court should hold that the picture frame taken was not 
property attachable, appellee respectfully asserts that there 
was no evidence below of any malicious or wanton conduct 
in the execution and that there was no evidence of any 
legal damages which appellant suffered by reason of the 
taking of the certificate and any verdict of the jury, based 
on the evidence, would necessarily have to be for an amount 
exclusively within the jurisdiction of the Municipal Court 
of the District of Columbia, hence the action of the trial 
court below in directing a verdict for appellee was correct. 

Respectfully submitted, 

Simon Hirshman, 

Attorney for Appellees 
Frame Jewelry Co. and 
National Surety Corpn. 
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APPENDIX TO BRIEF FOR APPELLEES, F^ANC 
JEWELRY COMPANY AND NATIONAL SURETY 
CORPORATION. | 

Excerpts from Testimony and proceedings. 

From the testimony of John H. Rowe, appellant. 

By Mr. Downing: Q. Now, on April 6th, 1940, what if any¬ 
thing happened there in regard to a levy that was made 
upon you in regard to a supposed judgment? A. What 
happened? Q. Yes. A. About 11:00 o’clock Saturday 
night, two marshals and a representative from the Franc 
Jewelry Company came in and went behind the baif and 
looked in the cash register; they said they had a judg¬ 
ment and they wanted to see what they could get. There 
was very little in the cash register. * * * 

By Mr. Downing : Q. Did you say anything to them pbout 
taking the cash register? A. I said, “Why not take that. 
I paid $395 for that. If you take the license I can’t sell 
anything and I will have to close up.” Q. Did you ask 
them to go out of the room? A. No, all I was interested 
in w r as getting them to wait until I could raise the mopey; 
I never asked them to leave. 

Cross-examination by Mr. Hirshman. 

Q. Now, I believe you also testified on direct examination 
that you told him he ought to take the cash registeF is 
that right? A. What did you say? Q. You told hirp to 
take the cash register, didn’t you? A. Yes. Q. Of course 
you knew you didn’t have title to that cash register? A. 
I did. Q. On the 31st day of January, 1940, whiclpi is 
about three months to the time that we are inquilting 
about, you executed a chattel mortgage with Mrs. Rowe 
covering all the fixtures in that place, did you not? [A. 
With Mrs. Rowe? Q. Or did you execute it on behalf of 
yourself and Mrs. Rowe? A. I had a chattel mortgag<|. 

Q. And also on the 19th day of March, a mortgage waj of 
record against that property? A. I don’t know whether 
it was before that time or not. Q. You say you had ex¬ 
ecuted a chattel mortgage? A. I don’t know whether it 
was after this affair or before. Q. I hand you here a book 
that comes from the possession of the Recorder of De^ds 
and ask you to look at the chattel mortgage here and the 
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date on there and see if it refreshes your recollection as 
to when you executed a mortgage on all that property? 

(Book is handed to the witness). 

A. The 31st. Q. Of what month? A. January 31st. Q. 
What year? A. 1940. Q. That was about three months 
before* this attachment ? A. Yes. Q. And that chattel 
mortgage was still outstanding at the time the marshal 
came in there to make the attachment ? \ou hadn’t paid 
that debt covered by that chattel mortgage at that time? 
A. No, I had title to it, though. Q. I mean you hadn’t 
discharged that indebtedness represented by the mort¬ 
gage at that time, had you? A. No. Q. And among 
other things the mortgage covered the cash register? 
A. Yes, all the fixtures. Q. Including the Class D license 
about which you are complaining? 

Mr. Downing: It speaks for itself; you have the mortgage 
there. I would like to make this objection to the testi¬ 
mony. Even if he executed a chattel mortgage he couldn’t 
put a chattel mortgage on this piece of property, which is 
his license, lie had no such power. 

The Court: lie is cross-examining him as to whether he 
did or not. That objection will be overruled. This is 
cross-examination of what he did. If you object on the 
ground that it is not the best evidence, 1 will sustain it. 

Mr. Downing: I have no objection to it being shown he 
tried to put a chattel mortgage on it. 

Mr. Hikshmax: Q. And thereafter you executed another 
chattel mortgage on all the fixtures, including the cash 
register, which you told the Marshal he could take, on that 
occasion? A. 1 told him he could take the cash register. 
Q. And at that time you had two chattel mortgages out¬ 
standing against that property, didn’t vou? A. I sup¬ 
pose I did." * # # 



